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II. (In)dependence of a shareholder’s 
representative

Exclusive of article 728 of the Swiss Code of Obliga-
tions (CO)2, Swiss corporate law does not explicitly re-
quire a board member to be independent. Independence 
is rather one out of various eligibility criteria for mem-
bers of the board of directors of a Swiss stock corporati-
on which the company itself may define as prerequisites 
for election. 

The Swiss Code of Best Practice for Corporate Gover-
nance (Swiss Code) provides that the board of directors 
should consist of a majority of non-executive members, 
which, in essence, means that the majority should be 
independent from the company’s management3. In line 
with the recommendations of the Swiss Code, and to a 
certain extent also following the Corporate Governance 
Listing Standards of the New York Stock Exchange 
(NYSE), most Swiss companies listed on SIX Swiss Ex-
change in their organizational regulations or specific 
corporate governance charter provide for the require-
ment that a certain majority of board members must be 
independent from, inter alios, the company’s manage-
ment and its auditors4. 

In Switzerland, far more importance has always been 
attached to independence from the company (i.e. the 
company’s management and its auditors) than to inde-
pendence from the shareholder5. Subject to the FIN-
MA-Circular 2008/24 on supervision and control for 
banks6, no Swiss regulation provides for a disqualifi-

2 According to article 728 CO the statutory auditors of a Swiss cor-According to article 728 CO the statutory auditors of a Swiss cor-
poration must be independent from, inter alios, the members of 
the company’s board of directors.

3 economiesuisse (editor), Swiss Code of Best Practice for Corpo-economiesuisse (editor), Swiss Code of Best Practice for Corpo-
rate Governance of 25 March 2002, Zurich 2002, note 12.

4 The independence requirements are generally tightened with re-The independence requirements are generally tightened with re-
gard to the composition of the board committees.

5 It however seems that recently there is an increased need for di-It however seems that recently there is an increased need for di-
rectors who are independent from the main shareholder, particu-
larly if the main shareholder is a foreign investor.

6 Pursuant to the FINMA-Circular 2008/24 at least one third of 
the members of the boards of directors of banks, securities deal-
ers and financial institutions may not be «qualified shareholders» 
in the sense of article 3 paragraph 2 lit. c of the Swiss Federal Act 
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I. Introduction

The (in)dependence of the members of the board of di-
rectors of a Swiss listed company which is influenced or 
even controlled by an active shareholder is a topic that 
in the recent past has increasingly led to debates fueled 
by the media1. This article grasps the subject and brief-
ly analyzes the term «independent» in the context of a 
board membership and then, without making any claim 
to completeness, aims to offer to the practitioner a short 
overview of certain legal issues in connection with the 
fiduciary duty of a shareholder’s representative in the 
board of directors of a Swiss listed company.

* Lucas Hänni, attorney at law, Walder Wyss Ltd.
1 One prominent example is the board of directors of Sulzer AG, 

the composition of which was intensively and publicly debated 
in the spring of 2009, see e.g. «Schachzug von Sulzer – Grossak-
tionär Vekselberg» in Neue Zürcher Zeitung of 8 March 2009.

Lucas Hänni*

Fiduciary Duty of a Shareholder’s Representative in 
the Board of Directors of a Swiss Listed Company
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III. Fiduciary duty

A. Duty to act in the interest of the company

a. Personal interests

The term «interest» is manifold. Thus, there is no vir-
tue in generally defining «interests of the company», 
and it is more practicable to understand fiduciary duty 
as the imperative to omit anything that could be harm-
ful to the company. One conclusion from this statement 
is that a board member is prohibited from pursuing its 
own interests at the expense of the company.

One of the most prominent examples of a conflict bet-
ween the personal interests of a board member and a 
company which is listed on a Swiss stock exchange is the 
situation that the members of the board of directors of 
the target company may be facing in the context of a pu-
blic takeover. In connection therewith, the Swiss Take-
over Board requests the report of the board of directors 
of the target company to disclose and address any rela-
tionships between members of the board of directors of 
the target and the offering company, the financial im-
pact the offer has on the members of the board of direc-
tors and senior management of the target company12, as 
well as the measures that have been taken to ensure that 
such conflict of interests does not affect the interests of 
the offerees13. Article 32 paragraph 2 lit. e of the Ordi-
nance of the Takeover Board on Public Takeover Offers 
(Takeover Ordinance, TOO) explicitly requests the 
board report to state whether any member of the board 
of directors exercises its mandate according to instruc-
tions of the offeror.

b. Interests of the mandating shareholder

It is consequential that if shareholders’ representation 
in the board of directors is permitted, a representative 
has a certain duty to safeguard the interests of its prin-
cipal. The representative may, in the margin of discreti-
on which is determined by the interests of the company, 
follow the instructions of the shareholder. 

For members of Swiss listed companies it is not unusu-
al to also be a member of the board of directors of one 
or more subsidiaries of the listed company. In principle, 
being bound by instructions is less problematic in case 
a board member is representing a shareholder that holds 
100 percent in the company. In such case, the represen-
tative may commit to represent the group of companies’ 
interests in the respective group company without run-

12 Any compensation must be disclosed, irrespective of whether 
paid by the offering company or by the target company.

13 Rudolf Tschäni/Jacques Iffland/Hans-Jakob Diem, Öf-
fentliche Kaufangebote, 2nd ed., Zürich/Basel/Genf 2010, note 
648 with further references.

cation according to which a (major/controlling) share-
holder, and such shareholder’s representative, does not 
qualify as an independent board member7. To the con-
trary, the CO contains explicit references to representa-
tives of shareholders8.

According to article 707 paragraph 3 CO, a legal entity 
may not be elected as a member of the board of direc-
tors, but may be represented by an individual instead. 
Such individual must not necessarily be a corporate 
body of the delegating legal entity. The legal entity can 
instruct any individual that meets the other eligibility 
requirements set forth by the articles of association9. 
Save for the negative prerequisite (legal entities as such 
may not be elected members), article 707 paragraph 
3 CO has no relevance. This is because the election of 
members of the board of directors lies within the com-
petence of the shareholders’ meeting, a legal entity with 
sufficient voting power at the shareholders’ meeting 
may elect a candidate in the board of directors without 
having to rely on article 707 paragraph 3 CO. 

From this follows that in principle Swiss corporate law 
not only allows for, but in fact assumes or even encou-
rages, shareholders being represented in the board of di-
rectors, be it based on explicit legal10 or on a contractu-
al basis11. With respect to the latter, Swiss scholars and 
legal practice have created the term «fiduciary board 
member» (fiduziarischer Verwaltungsrat). It is undispu-
ted that a board member may represent the interests of 
the mandating shareholder. It is however far from clear 
to what extent such board member may follow the ins-
tructions of the shareholder without violating the law. 
This is because pursuant to article 717 paragraph 1 CO 
the members of the board of directors as well as third 
parties involved in the management shall carry out their 
duties with due care and must duly safeguard the inte-
rests of the company. The latter duty is commonly re-
ferred to as the «fiduciary duty» (Treuepflicht), which 
shall be analyzed in more detail hereinafter.

on Banks (i.e. a shareholder holding 10 percent of the share capital 
or votes) or the representatives of such «qualified shareholders».

7 Noteworthy in that context is the commentary to cipher 2 of Sec-Noteworthy in that context is the commentary to cipher 2 of Sec-
tion 303A of the NYSE’s Listed Company Manuel: «However, 
as the concern is independence from management, the Exchange 
does not view ownership of even a significant amount of stock, by 
itself, as a bar to an independent finding».

8 Article 707 CO (Eligibility), article 709 CO (Representation of 
classes and groups of shareholders) and article 762 CO (Participa-
tion by corporate entities under public law).

9 Numerous companies provide for further eligibility require-Numerous companies provide for further eligibility require-
ments in their organizational regulations. As only the articles 
of association are to be observed by shareholders, whereas orga-
nizational regulations are binding for members of the board of 
directors only, such eligibility requirements are non-binding for 
shareholders. They may however be relevant for nomination and 
compensation committees, which most of the boards of directors 
of the listed companies have installed.

10 Article 707 paragraph 3 CO, article 709 CO and article 762 CO.
11 I.e. based on a mandate agreement pursuant to articles 394 et seq. 

CO.
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holder has is twofold: In addition to potential inside 
information any board member obtains when holding 
office, a shareholder’s representative may have know-
ledge of a non-public, price-sensitive fact relating to the 
company which is due to the shareholder’s will, such 
as a shareholder’s request to call for an extraordinary 
shareholders’ meeting that shall resolve on important 
matters or a large transaction between the company and 
shareholders.

d. Measures

aa. Conflicts of interest

Experience has shown that intense conflicts of interest 
are rare19. In Switzerland, the board of directors of a 
listed company normally is a mere supervisory body, 
generally consisting of only or a vast majority of non-
executive members20. Therefore, contentious topics and 
disputes are generally dealt with at the management le-
vel, if need be with the aid of the chairman of the board 
of directors, before the matters are brought forward to 
the board of directors. With regard to matters that lie 
in the competence of the board of directors, the most 
likely conflicts of interest arise in connection with the 
determination of the compensation for the board and 
the management and transactions between the company 
and major shareholders.

Statutory Swiss law does not (yet21) provide for expli-
cit rules governing the board of directors’ obligations 
in case of conflicts of interest22. The obligation to take 
appropriate measures may rather be derived from the 
fiduciary duty set forth in article 717 paragraph 1 CO. 
Accordingly, it is the board of directors’ duty to imple-
ment the required provisions and measures. This can be 
achieved by taking a board resolution with respect to a 
particular case and/or, as is customary for listed compa-
nies in Switzerland, by regulating the matter in the or-
ganizational regulations of the company, ideally along 
the following lines23: 

In case of a material conflict of interest of a board mem-
ber, such member must inform the chairman of the 
board of directors of such conflict so that the chairman 
– or the board of directors in its entirety, including or 
excluding the potentially conflicted board member, as 

19 See Glaus Bruno U., Unternehmensüberwachung durch 
Schweizerische Verwaltungsräte, Schriftenreihe der Treuhand-
kammer, Bd. 93, Zürich 1990, 210.

20 Currently 10 out of the 20 SMI boards of directors are composed 
of non-executive members only.

21 See Section III.C.
22 See however Swiss Code note 16; noteworthy also article 718b 

CO which provides that if, in connection with the conclusion of a 
contract, the company is represented by the person with whom it 
is concluding the contract, such contract shall be in writing (pro-
vided the performance exceeds CHF 1000).

23 Cf. Peter Böckli, Schweizer Aktienrecht, 4th ed., Zürich 2009, 
§ 13 N 649 et seq.

ning the risk of affecting minority interests. However, 
the Federal Supreme Court has held that the fiduciary 
duty of a board member vis-à-vis the group company 
shall prevail over any duties vis-à-vis the whole group14. 
In particular, such board member must ensure that the 
(«his») group company remains solvent also in times of 
financial distress of the parent company, or even the 
whole group15. 

The fiduciary duty of a board member of a company be-
comes more comprehensive in case the principal is the 
sole main shareholder. This is because in addition to the 
fiduciary duty a board member has vis-à-vis the com-
pany, the obligation to treat shareholders equally under 
equal circumstances (article 717 paragraph 2 CO) beco-
mes particularly important in such scenario16.

c. No insider trading

The fiduciary duty of a board member prohibits the use 
of inside information in its own share transactions. Alt-
hough such transaction would not directly damage the 
company, an insider deal is nevertheless illegal and, due 
to the publicity that usually goes along with it, likely to 
adversely affect the company’s reputation. Experience 
has shown that members of the board of directors are, 
if at all, insufficiently familiar with the respective pro-
vision of the Swiss Penal Code (SPC). Article 161 SPC 
makes it an offence for any person acting in the capacity 
as director, executive, auditor or agent of a corporation 
or of a company controlling such corporation to obtain 
a financial profit for itself or a third party by (i) taking 
advantage of its knowledge of a non-public, price-sensi-
tive fact relating to a company whose securities are lis-
ted on a stock exchange in Switzerland17, or (ii) bringing 
such price-sensitive information to the knowledge of a 
third party. The provision has been amended with effect 
as of October 1, 2008. Since then it covers not only im-
minent mergers, acquisitions, rights issues and similar 
events, but any non-public fact which may have a signi-
ficant impact on the price of securities18. 

With regard to insider knowledge, the exposure that a 
member of the board of directors representing a share-

14 See Decision of the Federal Supreme Court BGE 130 III 219.
15 As a result of the interests of that specific company overriding 

any conflicting interests of the group, the situation becomes in-
creasingly critical if the group is operating a cash pooling system; 
see Luca Jagmetti, Cash Pooling im Konzern, Zürich/St. Gallen 
2007, 217 et seq.

16 The extent of the duty to treat shareholders equally is disputed in 
particular with regard to the information rights of the mandating 
shareholder, cf. Section III.B.b).

17 If a company’s shares are admitted to trading on the EU regulated 
market segment of SWX Europe (formerly virt-x) in London, 
such company is therefore in principle subject to the Criminal 
Justice Act as well as the Market Abuse Directive, both of which 
contain more severe provisions relating to insider trading.

18 Despite the broadened scope of application the provision is (still) 
virtually of only limited relevance.
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Fairness Opinion or the walkout of the conflicted board 
member/s, and the formation of an independent com-
mittee, respectively28.

bb. Insider trading

Listed companies normally issue internal directives that 
regulate the conduct of the company’s employees, mem-
bers of the board and other representatives with respect 
to insider trading. While some insider policies simply 
duplicate the wording of article 161 SPC, others do pro-
vide guidelines on what is considered inside informati-
on, and define certain prohibited actions and even es-
tablish organizational measures in case of certain plans 
and decisions of the company. Most insider policies pro-
vide for so-called «close periods» or «blackout periods» 
during which trading is prohibited regardless of whe-
ther or not the respective persons have knowledge of 
price-relevant facts or not. «Close periods» or «black-
out periods» normally apply to persons involved in the 
preparation or communication of financial results and 
start on the first day following the last month of each 
business year, and half year, respectively (i.e. beginning 
on January 1st and July 1st of each year).

Article 56 SIX Listing Rules and the implementing 
Directive on Disclosure of Management Transactions 
(Directive Management Transactions, DMT)29 requi-
re companies listed on SIX Swiss Exchange to disclose 
transactions conducted by members of the board of di-
rectors and the senior management. Persons subject to 
the reporting requirement are obliged to report their 
transactions within two days. If the total amount of 
all purchase and sale transactions concluded by a per-
son subject to the reporting requirement exceeds the 
threshold of CHF 100,000 in a given calendar month, 
the listed company must submit a report to the SIX 
Swiss Exchange within two trading days. As the notifi-
cation to the SIX Swiss Exchange is administered via a 
web-based reporting platform, the information is pub-

28 See recommendations 0329/03 Unilabs S.A. of 6 October 2007 E. 
8.3; 0274/01 General (Schweiz) Holding AG of 6 April 2006. In 
connection therewith the Swiss Takeover Board has established 
the «four eyes-principle», i.e. the committee must consist of at 
least two independent members of the board of directors. If that 
requirement is not met, a Fairness Opinion must be requested, cf. 
recommendation 0208/01 Bon appétit Group AG dated 13 Sep-
tember 2004 E.6.2.4.

29 Pursuant to article 1 DMT, the disclosure of management trans-
actions is intended as a means of furthering the supply of infor-
mation to investors. As it can normally be assumed that corpo-
rate insiders, such as managers and board members, are better 
informed about the prospects of their own companies than the 
market, management transactions are, although not in the sense 
of article 161 SPC, to a certain extent always insider transactions, 
cf. Andreas Zingg/Sebastian Lang/Daniela Wyttenbach, 
Insider Trading in the Swiss Stock Market, in: Schweizerische 
Zeitschrift für Volkswirtschaft und Statistik (SZVS) 2007, Vol. 
143 (3) 333–364, who analyze the interdependency between insid-
er trading according to article 161 SPC and management transac-
tions pursuant to the DMT.

the case may be – may decide whether (i) the conflict of 
interest is minor and thus requires no further measures 
other than the general duty to omit anything that could 
harm the company’s interests; (ii) the board member 
may participate in deliberations (possibly with the other 
members’ option to request separate deliberation) but 
must abstain from voting; (iii) the board member may 
neither participate in deliberations nor vote, but the 
board member may receive and review the full minu-
tes of the board meeting (i.e. including the «conflicted» 
part), or (iv), the conflicted board member is walled off 
from all relevant information because the board member 
does in fact represent the opposing party’s interests24.

With respect to a member of the board of directors who 
is conflicted because the company is engaged in busi-
ness involving the mandating shareholder, the general 
rules applicable to related party transactions must ad-
ditionally be observed, i.e. the company must comply 
with the principle of dealing at arm’s length by relying 
on either a market price or a (truly) independent third 
party’s assessment of a decision’s adequacy. 

Further, the board of directors can seek additional sup-
port. It thereby rebuts the assumption to have violated 
its fiduciary duties as a result of a conflict of interest. 
The Federal Supreme Court has held that approval can 
potentially be given by a superior or a coequal organ. 
For the board of directors of a listed company the only 
viable option is to seek approval of an independent 
board committee25. Yet, even if such independent com-
mittee exists, the entire board retains the parallel power 
to adopt the decision. By delegating the decision-ma-
king with regard to core competences, the board does 
not reduce its management responsibility26. 

In case of conflicts of interest it is generally decided 
on a case-by-case basis which measures are taken. The 
Swiss Takeover Board in connection with article 32 pa-
ragraph 2 lit. e TOO27 has however concluded that there 
are basically two possible countermeasures against the 
conflict of interest of a member of the board of direc-
tors of the target company, i.e. either the request for a 

24 Cf. Section III.B.c).
25 Although it is highly questionable whether the shareholders’ 

meeting is deemed superior to the board of directors, jurispru-
dence has established the possibility to additionally approve con-
flicted board decisions by the shareholders’ meeting and thereby 
mitigate (yet not eliminate) the conflict of interest. As the share-
holders must be provided with the same information as the board 
of directors in order to make an informed decision, the approval 
of the shareholders’ meeting is hardly ever a viable option for 
public companies. For details see Katja Roth Pellanda, Or-
ganisation des Verwaltungsrates, Zürich/St. Gallen 2007, note 
355 et seq.

26 By taking appropriate measures the board however at least reacts 
to the shifting of the burden of proof resulting from the conflict 
of interest. See critics by Michael Lazopoulos, Interessenkon-
flikte und Verantwortlichkeit des fiduziarischen Verwaltungsra-
tes, Zürich 2004, 115, 175, 197.

27 Cf. Section III.A.a).
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lists and to provide them with confidential information, 
provided that the board of directors ensures that such 
consultants observe confidentiality on their part.

b. Information of the shareholder

In case a shareholder is represented in the board of di-
rectors, it shall give instructions to its representative. In 
connection therewith the question arises to what extent 
the shareholder’s representative must observe the duty 
to observe confidentiality. It is acknowledged that a 
shareholder may only give instructions to its represen-
tative if it has knowledge of certain information relating 
to board matters34. Most legal scholars are however of 
the opinion that an easing of the duty to observe con-
fidentiality should be permitted only to the extent ne-
cessary for the issuance of instructions by the sharehol-
der35. The representative’s right to provide information 
to the board of directors of the mandating shareholder 
should however not be limited because the recipient of 
information is subject to confidentiality on its part36.

Watter/Dubs take a more liberal and broad view, ac-
cording to which a representative may provide informa-
tion to the mandating shareholder without breaching its 
duty to observe confidentiality if the motion for election 
of the representative explicitly discloses the relationship 
between the representative and the shareholder in order 
to ensure transparency for all other shareholders. They 
however acknowledge that such information flow may 
be consequential with regard to the requirement to re-
port management transactions (also) for the mandating 
shareholder37 and the question of the shareholder being 
deemed a de facto body of the company38,39.

c. Measures

The provision of information by the shareholder’s re-
presentative to its principal becomes increasingly pre-
carious in case of a conflict of interest or if the informa-
tion contains non-public, price-sensitive facts pursuant 
to article 161 SPC. In the latter case, it should be ensu-
red that the shareholder on its part observes confiden-
tiality, ideally combined with a non-trade undertaking 
(standstill). In a situation where the conflict of interest 

34 Krneta (FN 32) note 145, 195.
35 Forstmoser/Meier-Hayoz/Nobel § 28 N 46; Renate Mela-

nie Wenninger, Die aktienrechtliche Schweigepflicht, Zürich 
1983, 165 et seq.

36 Krneta (FN 32) note 148.
37 Cf. Section III.A.d)bb).
38 Rolf Watter/Dieter Dubs, Anchor Shareholders und Gros-

saktionäre: Ihr Einstieg, ihre vertragliche Einbindung und ihre 
Information, in: Rudolf Tschäni (Hrsg.), Mergers & Acquisitions 
XII, Zürich 2010, 31, with reference to explanations to the envis-
aged revision of article 707 CO.

39 Similar, but additionally requesting that no other member of the 
board objects: Krneta (FN 32) note 193 et seq.

lished on the SIX Exchange Regulation’s website on the 
same day it is received. As a result, management tran-
sactions exceeding the threshold amount become public 
within four trading days at most. According to article 4 
DMT, an individual is obligated to report a transaction 
if it has a direct or indirect effect on his/her wealth or 
is materially based on his/her own conscious decision. 
The second scenario pursuant to article 4 DMT is a sub-
jective starting point. The question of whether a given 
transaction is based to a considerable extent on the deci-
sion of the person subject to the reporting requirement 
is particularly relevant in connection with transactions 
carried out by third parties connected to a person sub-
ject to the reporting requirement such as spouses, pa-
rents, friends, business partners and, of course, manda-
ting shareholders30.

B. Duty to observe confidentiality

a. In general

While article 730b CO explicitly imposes a duty to ob-
serve confidentiality on the auditors with regard to the 
company’s business secrets, the CO does not contain a 
corresponding provision for members of the board of 
directors. All the same the leading Swiss legal scholars 
are of the opinion that the members of the board of di-
rectors, as a consequence of the fiduciary duty, are sub-
ject to the duty to observe confidentiality31, which goes 
beyond the prohibition to dispose of business secrets as 
set forth in article 162 SPC. Accordingly, from article 
717 paragraph 1 CO it can be derived that members of 
the board of directors must also treat information as 
confidential that does not qualify as a «business secret» 
pursuant to article 162 SPC but that could, if it became 
public, be harmful to the company. It is generally re-
commended to include a confidentiality provision in the 
company’s organizational regulations32. 

The board of directors is the owner of the informati-
on33, which means that it can decide which persons, such 
as delegates or the chairman, shall be released from the 
obligation to maintain confidentiality and which confi-
dential information shall be made public. Accordingly, 
the board of directors is entitled to consult with specia-

30 This means that a shareholder’s share transaction may have to be 
disclosed by the shareholder’s representative subject to the re-
porting obligation if such transaction is to a considerable extent 
based on its decision.

31 Böckli (FN 23) § 13 N 670 with further references.
32 Georg Krneta, Praxiskommentar Verwaltungsrat, 2nd ed., 

Bern 2005, note 1900, even proposes to make confidentiality sub-
ject to a contractual penalty; this is rejected by Böckli (FN 23) 
§ 13 N 671a.

33 Böckli (FN 23) § 13 N 672; Eric Homburger, in: Peter Forst-
moser (Hrsg.), Kommentar zum Schweizerischen Zivilgesetz-
buch, V. Band, Obligationenrecht, Teilband V 5b, Der Vewal-
tungsrat, art. 707–726 OR, note 480 to art. 715a; Krneta (FN 32) 
note 915, 1904; see article 715a CO.
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While the exemplification of the duties in case of a con-
flict of interest introduced by the new article 717a CO 
is welcome, most issues in connection with the subject 
matter (definitions of [in]dependence, conflicts of inte-
rest, duty to maintain confidentiality, etc.) remain un-
resolved. It will thus still be up to the courts and legal 
scholars to provide clarification.

IV. Concluding remark

A board member has the duty to act in the interest of 
the company, which means that such member must 
omit anything that could be harmful to the company. 
Accordingly, a board member is prohibited from pur-
suing its own interests or following instructions of the 
mandating shareholder at the expense of the compa-
ny. It must however be noted that Swiss law express-
ly permits shareholders’ representation in the board 
of directors, and that the companies listed on the SIX 
Swiss Exchange generally define independence of a 
board member as independence from the company (but 
not from the shareholder). In essence, this means that 
in practice latent conflicts of interest are (or should be) 
generally accepted, and that, should a conflict situation 
materialize, it is left to the respective board members, 
and the entire board of directors, respectively, to take 
appropriate measures. 

Many companies however overreach by implementing 
rules prescribing walkouts for any board members who-
se interests are affected, mostly not even differentiating 
between participation in deliberation and voting. The 
graduation mentioned under Section III.A.d)aa) should 
also be observed in view of the principle of proportio-
nality, one of the fundamentals of Swiss stock corpo-
ration law. It shall thus be encouraged that only an in-
tense conflict of interest may lead to the obligation to 
walkout, whereas in case of mere affection of interests 
it shall suffice if the respective board member discloses 
the matter accordingly43. In case the chairman and/or 
the board of directors come to the conclusion, after due 
consideration not only of the risks, but also of the pros 
a conflict of interest may implicate44, that measures are 
indeed required, it should be ensured that the most mo-
derate ones are implemented, and that the adequacy of 
such measures is being reassessed constantly.

43 Böckli (FN 23) § 13 N 654; see also Swiss Code note 16, pursuant 
to which a board member, when becoming aware of a conflict of 
interest, shall inform the chairman of the board of directors.

44 See also slide 21 of Rolf Watter’s presentation («Der Verwaltung-See also slide 21 of Rolf Watter’s presentation («Der Verwaltung-
srat») at the GesKR-symposium 2010 regarding revision of share 
corporation law dated 29 September 2010, noting that arguments 
of a conflicted board member may also be of value; similar Roth 
Pellanda (FN 25) note 350 et seq.

is very intense and not only of transitional nature40, it 
may result in the previously discussed measures (wal-
kout, non-disclosure agreements, etc.) being insuffici-
ent, which is why the shareholder’s representative has 
the duty to arrange for further-reaching information 
barriers, so-called «Chinese Walls». Chinese Walls are a 
combination of several organizational measures to con-
trol the information flow in order to prevent conflicts of 
interest and abuse of information. The effects attributed 
to Chinese Walls inside and outside regulated areas ap-
ply mutatis mutandis to the situation of a major share-
holder and related board members. Apart from the pre-
vention of conflicts of interest, Chinese Walls may have 
the advantage that the knowledge of one side may not 
be attributed to the other side, provided that such Chi-
nese Walls are implemented effectively and especially in 
combination with an adapted control mechanism41.

C. Outlook

In 2007, the Swiss Federal Council submitted to the par-
liament the proposed changes to articles 620 et seq. CO. 
While article 717 paragraph 1 CO regarding the board 
members’ fiduciary duty remains unchanged, it is plan-
ned to include a new article 717a in the CO which shall 
expressly govern conflicts of interest42. In addition, 
a new article 717b CO shall prevent compensation in-
teraction of members of the board of directors of listed 
companies.

40 E.g. in case of a reorganization which requires both the participa-E.g. in case of a reorganization which requires both the participa-
tion of shareholders’ representatives in the board meetings and 
the involvement of the (major) shareholder because it is a party to 
the reorganization negotiations.

41 Rolf Watter, Chinese Walls bei Universalbanken, in: Schwei-
zerische Juristenzeitung No. 87, 109 et seq. With regard to the 
control mechanism: Brigitte Hofstetter, Das Compliance-
Konzept zur Verhinderung von Interessenkonflikten innerhalb 
von Universalbanken, in: Aktuelle Juristische Praxis 2002, 32, 
where organisational measures as Chinese Walls are combined 
with (i) watch lists (lists containing sensitive information and the 
name of the employee who has knowledge of such information) 
only known to the compliance department to enable the compli-
ance department to control the information flow afterwards and 
(ii) restricted lists with even more sensitive information that have 
to be kept strictly confidential by the employee. With regard to 
the effectiveness of Chinese Walls, see also the recommendation 
of the Swiss Takeover Board in the matter Julius Bär Holding AG 
of 17 April 2008 concerning an exemption from the obligation to 
comply with the regulations regarding a mandatory tender offer 
where overall information barriers are required together with the 
establishment of a control mechanism.

42 «Article 717a (conflict of interest) 
The members of the board of directors and of the management 
shall immediately and comprehensively inform the chairman 
about any conflict of interest. If the chairman is in a conflict of 
interest situation, he or she must inform the vice-chairman.  
The chairman or the vice-chairman informs the board of direc-
tors to the extent necessary.  
The board of directors takes the measures required to safeguard 
the interests of the company. The person affected by the conflict 
of interest must abstain from voting on such measures.»
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In particular with regard to conflicts of interest that 
structurally arise between the company and its majori-
ty shareholder, the emphasis on walkout should not be 
carried to excess. Only in very rare cases, i.e. in very 
intense conflict of interest situations, may it be insuf-
ficient to ensure dealing at arm’s length. The request for 
walkouts especially may often be disproportionate, not 
to say to the detriment of the company. This is due to 
the fact that a sound board decision requires informa-
tion and know-how, and the conflicted board members 
are often the most skilled ones with regard to the sub-
ject matter, and may thus truly add value to the decisi-
on process. Clearly, conflicts of interest are not eo ipso 
detrimental45. 

Furthermore, with regard to the duty to observe confi-
dentiality of the members of the board of directors the 
restrictive section of legal scholars in my view disre-
gards the positive impact the exchange of information 
between representatives and shareholders may have. A 
well informed and constructive shareholder may, via its 
representative, contribute to the increase in business va-
lue, which is the reason why an easing of the duty to 
observe confidentiality may very well be in the best in-
terest of the company.

45 Cf. Roth Pellanda (FN 25) note 382 et seq.


