
Two important tax decisions have been rendered by the Swiss Federal  

Supreme Court in the field of tax-loss carryforward. The first one offers the possibility to set off losses of an ab-

sorbed company which was in liquidation against the profit of the absorbing company. The second one deals with the 

carryforward of losses incurred as the company benefited from a holding status against the profit of the company after 

the holding status has ended.
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Changes to Tax-Loss Carryforward 
Rules and Practices  
Two recent Swiss Federal Supreme Court decisions regarding tax-loss carryforward 

constitute an important new development. Losses incurred by an absorbed com- 

pany may be set off against the profits of the surviving entity, provided that economic  

and business reasons for the merger are demonstrated. The Swiss Federal  

Supreme Court’s decision of 4 January 2012 abandons prior practice and introduces  

a dynamic approach. In its decision of 12 March 2012, the Swiss Federal Supreme  

Court allowed losses incurred by a former holding company to be used after the change 

to a fully taxed operative company. 

Previously, such losses could only be set 
off if the (loss-making) business of the 
absorbed company was continued. If the 
loss-making business was terminated 
either prior to, or shortly after, a merger, 
the requirement of continuity was not 
met and the losses could not be trans- 
ferred.

In its decision of 4 January 2012 (2C_351/ 
2011), the Swiss Federal Supreme Court 
held that losses incurred by the absorbed 
company could, under certain circum- 
stances, be set off against the absorbing 
company’s profits even if the business  
is not continued.
 
In the instant case, at the time of the mer- 
ger the absorbed company had stopped 
production activity and had sold all of its 
operative assets. The production plants 
had been dismantled, all booked oper- 
ational fixed assets had been liquidated, 
and business activities had been dis- 
continued. The remaining assets consist- 
ed primarily of cash and claims while  
the liabilities consisted mainly of inter- 
group payables and other short term 
liabilities. 

The pre-merger balance sheet showed a 
company in a liquidation state, and 
without a business activity that would be 
continued in the surviving company.  
For the Swiss Federal Supreme Court, 
however, this aspect is not relevant  
for the admissibility of tax-loss carryfor- 
ward. Rather, the Swiss Federal 

An absorbed company’s losses  
can be set off against the surviving 
company’s profits  
Swiss tax law permits losses from the 
seven years prior to the actual tax period 
to be deducted from net income pro- 
vided such losses have not been deducted 
from taxable net income in a prior tax 
period. 

In the context of reorganisations, the 
off-setting of losses carried forward pro- 
vides for interesting tax planning op- 
portunities. Swiss tax authorities allow 
losses from one company to be trans- 
ferred to another in the framework of a 
tax-neutral reorganisation. In a merger 
by absorption, the absorbing company 
may set off the absorbed company’s 
losses against its own profits. From the 
date of the merger, all tax factors are 
transferred from the absorbed company 
to the absorbing company, and the 
absorbing company is taxed on all of the 
absorbed company’s operative income, 
assets, and liabilities. The principle of 
«continuity of the tax assessment basis» 
applies to both positive and negative 
results. 
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Additionally, legal certainty is offered 
with regard to the tax-loss carryforward 
of a company changing its tax status 
from that of a «privileged» holding com- 
pany to a fully taxed operative company. 

In order to benefit from the new develop- 
ments regarding tax-loss carryforward,  
it is advisable to have the competent tax 
authority confirm the admissibility of  
the tax-loss carryforward in an advance 
ruling.
 

The Walder Wyss Newsletter provides comments on new
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After a holding company has given up  
its privileged tax status, and transitioned  
to a fully taxed operative company, the 
cantonal tax authorities generally did not 
allow losses incurred under the hold- 
ing status to be set-off against taxable 
profits.

In its decision of 12 March 2012 (2C_645/
2011), the Swiss Federal Supreme  
Court ruled that the change of tax status 
does not adversely affect the quality of 
the previously incurred losses. Therefore, 
losses incurred under the holding sta- 
tus may be set-off against profits when 
the company qualified as a fully taxed 
operative company.

Conclusion
The changes resulting from the Swiss 
Federal Supreme Court’s decisions  
in this area provide tax planning oppor- 
tunities for groups of companies lo- 
cated in Switzerland. 

If a group company is about to be liqui- 
dated, its losses may be set-off against 
the profits of the absorbing company 
provided that a legitimate business pur- 
pose for the merger can be demon- 
strated. Some business reasons may jus- 
tify a merger with a company in liqui- 
dation. This is typically the case when 
such company possesses certain  
know-how, or when the absorbing com- 
pany has an interest in keeping brands 
or designs (even if they are unregistered) 
in the group. Even the mere advan- 
tage of a merger as opposed to an out- 
right liquidation – which can have a 
negative impact on the group’s customer 
relationships or its image – may be 
sufficient to justify the merger and thus 
the transfer of the loss carryforward. 

Supreme Court relied on the economic 
and business reasons for the merger. 
The Swiss Federal Supreme Court used  
a dynamic approach – as opposed  
to a static approach focussing on the ab- 
sorbed company’s balance sheet –  
and considered, inter alia, intangibles 
that were not shown on the balance 
sheet. It recognised that the underlying 
reason for the merger was to con- 
centrate the forces of the absorbing and 
absorbed companies, which was a 
legitimate aim. The Swiss Federal Su- 
preme Court also mentioned that  
tax planning considerations may also 
have played a role, but this is said  
to be legitimate and does not cause the 
reorganisation to be abusive. 

According to the Swiss Federal Supreme 
Court’s decision, only if economic or 
business reasons for the reorganisation 
are utterly lacking can the tax-neutral 
reorganisation be denied and the carry- 
forward of losses refused. However,  
the Swiss Federal Supreme Court em- 
phasised that the mere creation of  
a potential loss carryforward situation 
does not qualify as an economic or 
business reason as such. 

Losses incurred during the holding 
privilege may be offset against  
profits realised after the holding  
status has ended
Under certain conditions, holding com- 
panies are not subject to cantonal  
and communal corporate income taxa- 
tion. However, they are still subject  
to capital taxes levied at the cantonal 
level, and to federal corporate in- 
come tax.
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