
Twenty-one years after �987, the International Fiscal
Association will again hold its annual Congress in Brus-
sels, from �� August to 5 September 2008. Many things
have changed since then.

At the opening ceremony in �987, IFA was honoured by
the presence of H.R.H. Prince Albert of Belgium. The
President of the Congress, Prof. Ignace Claeys Boúúaert,
welcomed this royal guest and introduced him as a per-
son with a great interest in the economic relations of his
country with other nations and particularly in fiscal
matters. At his brother Baudouin’s death in �99�, Prince
Albert succeeded him as King of Belgium.

The main subjects of the �987 Congress were the fiscal
residence of companies and tax problems of the liquida-
tion of corporations. The panel discussions were fol-
lowed by a plenary session during which resolutions
were discussed and later voted on, a practice abandoned
in �999. Besides the main subjects, there were three sem-
inars: taxation and human rights, effectiveness of the
current competent authority proceedings, and tax devel-
opments in Belgium and Luxembourg.

In 2008, there will again be two main subjects, but this
time ten seminars. This shows IFA’s continuing commit-
ment to proceed with an in-depth analysis of two scien-
tific topics, while at the same time addressing several
matters of practical interest.

Subject 1: Non-discrimination at the crossroads of
international taxation

IFA examined non-discrimination at its Florence Con-
gress in �99�. The then General Reporter, Prof. Pietro
Addonino (Italy), noted that the non-discrimination
principles operative at that time were unsatisfactory. He
complained about the fact pointed out in several IFA
Branch Reports that the explanations of the tax admin-
istrations and the court decisions relating to Art. 24 of
the OECD Model Tax Convention were expressed in
general terms only. He noted, however, that there were
signals that a better understanding of non-discrimina-
tion in international taxation might be forthcoming.

Has progress been made?
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The General Reporters, Prof. Luc Hinnekens and
Philippe Hinnekens (Belgium), reviewed �� IFA Branch
Reports and two expert reports on the case law of the
European Court of Justice (ECJ) and the World Trade
Organization (WTO). The IFA Branch Reports list the
case law on nationality-based discrimination (Art. 24(�)
of the OECD Model), permanent establishment dis-
crimination (Art. 24(�)), deductibility discrimination
(Art 24(4)), and foreign ownership discrimination (Art.
24(5)).

The General Reporters note, with regret, that the tax
authorities and courts in several countries still interpret
Art. 24 in a very restrictive manner so that the already
limited scope of these provisions is even further
reduced. Even if the courts conclude that there could be
a possible violation of the non-discrimination provision,
this finding may not be of much practical help to the
taxpayer because the treaty provision concerned may
not have been properly enacted in the domestic legisla-
tion (“treaty underride”) or because the treaty provision
may have been overridden by a subsequent domestic law
provision (“treaty override”). Both situations are unsatis-
factory.

In contrast, the General Reporters point out that, in the
Member States of the European Economic Area (EEA), a
broader interpretation has been given to Art. 24 of the
OECD Model, undoubtedly due to the influence of the
case law of the ECJ. Many IFA Branch Reports cite
examples where, under Art. 24, the non-discrimination
could not be resolved, but was subsequently remedied
pursuant to ECJ case law. In some cases, national legisla-
tion was enacted making a distinction between EEA res-
idents and foreign taxpayers who, as non-residents of
the EEA, do not enjoy such protection. The fight against
non-discrimination may lead to new instances of dis-
crimination!

The General Reporters propose to revise Art. 24 in light
of the case law of the ECJ, but properly reduced to a
bilateral form and content.

The panel discussion, to be led by Prof. Kees van Raad
(Netherlands), promises to be fascinating. Prof. van Raad
wrote his doctoral dissertation in �986 on non-discrim-
ination in tax law and is therefore uniquely qualified to
lead our thinking regarding the progress made – and
still to be made.

Subject 2: New tendencies in the tax treatment of
cross-border interest of corporations

On the basis of �4 IFA Branch Reports, the General
Reporter, Prof. Patrick Hinny (Switzerland), presents a
comprehensive study of the new developments affecting
the deductibility of interest by the borrower. The trend
can clearly be detected that countries concerned about
tax-base erosion enact laws aimed at limiting interest
deductibility along with increasing anti-avoidance
measures and compliance requirements (disclosure
rules, etc.). At the other end of the spectrum, some coun-
tries have introduced notional interest deductions with a

view to stimulating inward investment, thereby eroding
their domestic tax base to some extent.

The General Report summarizes the new developments
regarding cross-border interest of corporations: tighter
interest deduction rules, general limitations on interest
expenses (interest barriers), enhanced thin capitaliza-
tion rules, and anti-avoidance measures. The General
Reporter suggests that the general anti-avoidance meas-
ures be replaced by more targeted measures aimed at
wholly artificial arrangements that lack a valid business
reason, as required for applying CFC rules in the Euro-
pean Union.

In this view, particular attention is paid to the ECJ case
law regarding equal treatment of domestic and cross-
border financing and the application of CFC rules. The
reader’s attention is also drawn to the reaction of the
European Commission to favourable regimes for intra-
group finance companies, “interest box” rules and
notional interest deductions.

The deduction of interest expenses by the borrower
should be reflected by including a corresponding
amount in the taxable income of the creditor. A mis-
match between the two results either in double taxation
or in double non-taxation. Such mismatches can arise
because of differing definitions of deductible interest
expenses, limitations on the amount of deductible
expenses, the application of thin capitalization rules or
different rules on the timing of the deduction.

The discussion will be led by Prof. Brian Arnold
(Canada), who was the General Reporter at the �994
Toronto Congress on the subject of the deductibility of
interest and other financing charges in computing
income. The session will focus on the deductibility of
interest and how this issue is addressed in new rules and
in the public debate. The discussion will include case
studies on some of the tax planning strategies (double-
dip financing arrangements) used by multinational
enterprises to reduce the after-tax cost of financing off-
shore operations.

Congress seminars

Seminar A: The impact of EU non-discrimination rules on
non-EU countries

The panel on Seminar A, to be led by Malcolm Gammie
QC (United Kingdom), will comprise participants from
both within and outside the European Union. Art. 56 of
the EC Treaty pertaining to the free movement of capital
and payments also extends to non-EU countries. In
addition, the non-discrimination and most-favoured-
nation clauses contained in bilateral treaties between the
EU Member States and third countries may have the
effect of “exporting” principles developed by the ECJ to
non-EU countries. And last but not least, the case law of
the ECJ may also be subject to the “exportation of ideas”
to third countries and influence their court practice in
discrimination cases that are not primarily conditioned
by the freedoms of the EC Treaty.
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Seminar B: Indirect taxation of public bodies

Prof. Rick Krever (Australia) will, together with panel-
lists from the EU, Canada, South Africa and Japan,
address the problems arising with the VAT/GST charged
to public institutions. These indirect taxes are designed
to be levied only on the final consumption, with remit-
tance of the tax by way of a credit or refund to interme-
diaries in the supply chain.

The seminar will address the public policy question
whether public bodies can be seen as consumers in their
own right (in which case the tax charge is justified) or as
surrogate consumers for beneficiaries (in which case the
tax charge can be justified only as a surrogate tax on con-
sumption by the ultimate beneficiaries). This will lead to
more practical aspects: What are public bodies? When
are public bodies making economic supplies? How can
they be relieved of the tax burden if they are not making
economic supplies? When are public bodies denied
input tax credits as a surrogate tax for the beneficiaries
of their outputs?

Seminar C: The EU Interest Savings Directive

Prof. Frans Vanistendael (Belgium) will discuss with
panellists from EU and non-EU countries and a repre-
sentative of the OECD issues of policy and tax planning
under, and implementation of, the Council Directive on
taxation of savings income in the form of interest pay-
ments. The Directive has been in effect in the EU Mem-
ber States since July 2005. Its rules also apply in some
non-EU countries which entered into corresponding
agreements with the European Community.

The main purpose of the Directive is to reduce the
imbalance between the tax burden on labour and the tax
burden on capital through the effective taxation of
cross-border interest payments to non-resident individ-
ual beneficiaries in the EU. The two alternative instru-
ments to achieve such effective taxation are automatic
exchange of information between the source state and
the residence state and general and effective taxation of
interest at source.

The policy issues to be discussed include the possible
need for the Directive to include measures to eliminate
double taxation, the side effect of the Directive to elimi-
nate tax competition between the source state and the
residence state, the responsibility of one Member State
to enforce the tax laws of another Member State by pro-
viding correct information on cross-border payments of
interest, and the possible extension of the Directive to all
categories of capital income of individual taxpayers.

The second part of the seminar will deal with the issues
of interpreting and implementing the Directive. Benefi-
cial ownership, while being a central concept of the
Directive, is unknown in several national systems. Like-
wise, the concept of interest, although defined in detail
in the Directive, does not match the concept of taxable
interest in the national systems of the EU Member
States. Since payments to legal entities are outside of the
scope of the Directive, what are the consequences of

payments to partnerships treated as legal entities, trusts
and foundations? As the Directive does not contain an
anti-abuse clause or a reference to national or treaty
anti-abuse provisions, can the Member States apply their
national anti-abuse provisions, in particular with
respect to non-EU jurisdictions with low or no taxation?

Seminar D: Cross-border pensions

Under the direction of Prof. Luc De Broe (Belgium), the
panel will address the policy and practical issues arising
from cross-border pensions.

Under Art. �8 of the OECD Model, the right to tax pen-
sion payments is with the residence state. Because of
mismatches between various tax regimes, the applica-
tion of this rule may give rise to double taxation or dou-
ble non-taxation where the residence state of the pen-
sioner is not the state where the pension arises and
where deductions for the pension contributions have
usually been claimed.

Is this rule still appropriate, or are other allocation rules
preferable?

The seminar will discuss the following issues from a
practical point of view. If a state exempts pensions in
whole or in part under its domestic law, it may want that,
if the pensioner emigrates, the new residence state give
the same relief. Para. 2� of the Commentary on Art. �8 of
the OECD Model provides a model provision to deal
with this matter. Para. �� et seq. of the Commentary also
sets out a model provision dealing with contributions to
foreign pension plans with a view not to discourage
individuals from taking up employment abroad because
of the unfavourable treatment of their and their employ-
ers’ contributions. Finally, Para. 66 et seq. of the Com-
mentary provides a model provision dealing with the
portability of pension rights, extending the tax-free
transfer of accrued pension rights to non-resident pen-
sion funds. Have these provisions been applied by states
in their bilateral treaties, have their goals been achieved
and do these provisions withstand the test of EU law?

Seminar E: IFA/OECD – short-term assignments

In the first part of this seminar, senior OECD officials
will give an update of the current work of the OECD in
relation to tax. In the second part, Dr John Avery Jones
(United Kingdom) will lead the participants through a
series of case studies on the treaty issues arising from
short-term assignments. Particular attention will be paid
to the 2004 and 2007 OECD discussion drafts on the
matter.

Seminar F: The use of foreign court rulings for treaty
interpretation purposes

While in some European countries (particularly Ger-
many and the Netherlands) there have been many court
decisions on tax treaties, in common law countries
except Canada there have been only a few such deci-
sions. In recent years, however, the number of decisions
on tax treaties has increased, especially in India. Cases
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like Indofood, Royal Bank of Scotland, Prévost Car Inc.,
Morgan Stanley, Philip Morris and Zimmer have become
familiar to many international practitioners and are
debated worldwide.

At the same time, such decisions have been made acces-
sible to interested parties, partly because of their avail-
ability on the Internet, but also thanks to the database of
the International Bureau for Fiscal Documentation
(IBFD).

Prof. Richard J. Vann (Australia) will conduct the discus-
sion on how the courts (and, as a result, tax administra-
tions and tax practitioners) will – and should! – look at
court decisions of other countries in interpreting tax
treaties. After covering the practical aspect of how rele-
vant foreign court decisions can be found (treatises,
journals, professional databases, free online court
reports and, last but not least, Google), the panel will
examine how foreign court decisions can be placed
before the courts. The panel will also examine the limits
of citing foreign cases (only cases of the relevant treaty
partner? only decisions of superior courts? only rea-
soned decisions?) and what weight should attached to
foreign court decisions (compared to the OECD and UN
Commentaries, to doctrine and to the court decisions of
the same jurisdiction).

Seminar G: Tax risk management

Recent developments in tax law and regulations, greater
awareness of investors and the public at large and
increased shareholder pressure have caused the boards
and audit committees of multinational enterprises to
pay more attention to the risk that taxation presents to
their business. This has caused them and their tax direc-
tors to consciously manage possible losses by the appli-
cation of the various national tax systems by means of
“tax risk management” or TRM.

Hervé Lehérissel (France) will lead the discussion on
this subject.

Seminar H: Recent developments in international tax

Nick Pantaleo (Canada) will conduct the panel discus-
sion on important developments in international tax,
which will be selected shortly before the Congress.

Seminar I: IFA/EU – consolidated tax base

The European Commission’s proposal for a directive on
the common consolidated corporate tax base (CCCTB)
is expected to be published in late 2008. On the basis of
three outlines published in 2007, the panel under the
direction of Prof. Wolfgang Schön (Germany) will dis-
cuss the major issues and the options available.

Seminar J: From confrontation to cooperation; the taxpayer
and the tax administration

In September 2006, the OECD Forum on Tax Adminis-
tration (FTA) issued the Seoul Declaration. Part of the
declaration dealt with the role of tax intermediaries in
relation to non-compliance and the promotion of unac-
ceptable tax minimization schemes. While recent scan-
dals involving tax advisers promoting high-risk tax
planning on the brink of legality have highlighted the
need to counter such improper if not fraudulent means
of tax avoidance, some readers of the Seoul Declaration
may have been astonished by its tone and the underlying
suspicion that many tax advisers engage in questionable
practices. Following this declaration, an extensive study
on intermediaries was conducted by the OECD FTA in
which numerous players in the tax field were consulted.

At its Cape Town meeting in January 2008, the OECD
FTA publicized its work. Summarized by Jeffrey Owens,
Director of the OECD Centre for Tax Policy and Admin-
istration, as “moving from confrontation to cooperation”,
the final study recognizes the positive role that tax inter-
mediaries play in compliance. It promotes an “enhanced
relationship” based on the following attributes:
– understanding based on commercial awareness,
– impartiality,
– proportionality,
– openness, and
– responsiveness.

The seminar, to be led by IFA’s past president Jerome B.
Libin (United States), will explore the scope and the case
for such “enhanced relationship”.

Visit IFA’s web site!

Let me add after this overview of the scientific content of
our forthcoming Brussels Congress that the issues papers
and other documentation will me made available before
the Congress on IFA’s web site (www.ifa.nl). Please con-
sult these materials. If you have questions or suggestions
as to the issues you would like to address, you may con-
tact the discussion leaders. You will find their e-mail ad-
dresses in the documentation.

Brussels is not just famous for its gourmet cuisine ...

... its scientific menu is also “worth the detour”, as the
Guide Michelin might say!
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