
For the third time, the International Fiscal Association
holds its annual Congress in Canada. We first met in
Montreal, Quebec, in 1982. Twelve years later, in 1994,
we convened in Toronto, Ontario. From there, it took us
14 years to cross the rest of the country and the conti-
nent: the 63rd IFA Congress will be held on Canada’s
West coast in Vancouver, British Columbia. From East to
West, IFA has conquered entire Canada in just a quarter
of a century!

So far for the “West”, but where is the “young man”?

IFA, in its 71st year of age, hardly qualifies as a “young
man”, except that, with its highly successful YIN (Young
IFA Network) initiative, it is undergoing a process of
rejuvenation. All our members, whether a YIN member
or older, should therefore be encouraged to attend the
Congress in Vancouver from 30 August to 4 September
2009. Not just the natural beauty of British Columbia is
worth the trip, but also the Congress’s scientific pro-
gramme.

Subject I: Is there a permanent establishment?

The General Report by Jacques Sasseville (Canada) and
Arvid A. Skaar (Norway), based on 40 Branch Reports,
will be the starting point for the first plenary session.

The plenary session, led by Philip Baker (United King-
dom), will discuss the current definition of permanent
establishment (PE) in the OECDModel Tax Convention,
looking at both the fixed place of business PE and the
dependent agent PE. The session will highlight the diffi-
cult issues with the current definition and any areas
where clarification might be helpful. Possible amend-
ments to the OECD definition will also be examined.

Subject II: Foreign exchange issues in international
taxation

The currency in which business transactions are denom-
inated, revenue and expenses calculated and profits
computed is intrinsic to the accurate measurement of
business income.Yet the OECD Model does not address

IFA Issue – Articles

331© IBFD BULLETIN FOR INTERNATIONALTAXATION AUGUST/SEPTEMBER 2009

Coal Harbor in Vancouver

Marcus Desax, President
International Fiscal Association

“Go West, Young Man” to IFA’s 63rd Congress
inVancouver!



the issues associated with foreign currency and the dis-
tortions that foreign currency conversions can introduce
into the computation of income.

Nick Pantaleo (Canada) and J. Scott Wilkie (Canada)
have presented their General Report considering 37
Branch Reports setting out how foreign currency issues
are addressed in the tax laws of various countries.

The plenary session, under the direction of Gregory May
(United States), will discuss the measure of foreign
exchange gains and losses, the time of realization, and
whether exchange gains and losses should be afforded a
tax treatment different from the treatment of business
profits and losses.

Congress seminars

Seminar A: Alternative PE rules

This seminar, chaired by Jack Rock (South Africa), will
deal with issues surrounding the concept of alternative
PE rules related to non-fixed place PEs as contained in
the OECD Model (i.e. services PEs, substantial equip-
ment PEs and the United Nation’s insurance rule PEs).
The session will focus on practical scenarios giving rise
to these types of PEs. Commonly used variations of the
PE concept will be explored by focusing on the official
legislative, judicial or governmental interpretations
available in various countries.

Seminar B: Physical presence and equivalent concepts for
VAT purposes

HenkWildeboer (Netherlands) will lead this interactive
seminar that, in a series of case studies, will determine
the existence and relevance of a fixed establishment for
VAT and GST purposes.

The starting point is a subsidiary buying goods within
the group from a foreign factory and subsequently sell-
ing the goods in its own name to third-party customers.
The following new elements are then added:
– first, the foreign factory starts with a stock point in

the country of the subsidiary. Supplies are made
from the factory abroad and from the domestic stock
point;

– second: the subsidiary sells in the name of the for-
eign factory; the goods are supplied from the factory
abroad and from the domestic stock point; and

– third: the subsidiary is closed. The foreign factory
opens an official branch in the country of the (for-
mer) subsidiary.

Similar cases will be examined for services and intangi-
bles.

Seminar C: Foreign exchange issues arising under controlled
foreign corporation (CFC) rules

The purpose of this seminar, led by Sandra Jack
(Canada), is to explain the various approaches to the
choice of the calculating currency and the calculation
and characterization of foreign exchange income/gains/
losses by:

– identifying and comparing various methods in
respect of CFCs;

– discussing tax policy;
– identifying issues and proposing solutions; and
– illustrating through certain transactional case stud-

ies, including comparing the treatment of (i) active
business versus passive income-generating activities
and (ii) income versus capital.

The specific topics addressed will include the following:
(a) which calculating currency is used to compute

amounts (i.e. the CFC’s domestic currency, the share-
holder’s domestic currency or another functional
currency) and the treatment of foreign exchange
income/gain/loss in respect of a CFC and its share-
holder;

(b) which currency is used to calculate active business
income/loss, passive income/loss and capital
gain/loss and in the treatment of foreign taxes; and

(c) specific rules for CFCs in respect of foreign
exchange income/gain/loss.

Seminar D: Taxation of portfolio investment in real estate
(including REIT regimes)

Barbara M. Angus (United States) will lead this seminar
on the taxation of real estate and, more specifically, the
taxation of portfolio investments in real estate, REITs
(real estate investment trusts) and other real estate-
focused collective investment vehicles.

The seminar will specifically address the tax treaty rules
applicable to portfolio investments in real estate:
– Art. 6 (Income from immovable property) of the

OECDModel and specific country reservations;
– interaction of Arts. 6 and 10 (Dividends); and
– Arts. 13(1) and (4) (Capital gains) and specific coun-

try reservations.

The seminar will discuss the question whether the treat-
ment of cross-border portfolio investment in real estate
should follow the treatment of cross-border direct
investment in real estate or the treatment of other cross-
border direct investment or whether a different model is
more appropriate.

Special attention will be paid to the 2008 version of the
OECD Model regarding cross-border investments in
REITs.

Seminar E: Special measures for temporary residents

This seminar, chaired by Frederik Zimmer (Norway),
will show the impact of the rules and possible tax plan-
ning strategies by illustrative cases (for example, David
Beckham going to Real Madrid and further to the United
States). Special attention will be given to treaty issues.
One is whether persons under special regimes are con-
sidered to be “liable to tax” under Art. 4(1) (Resident) of
the OECDModel; another is the possibility of non-taxa-
tion as a result of remittance rules. The relationship of
such rules to the European Union’s state aid regime will
be examined, as will whether such rules are appropriate.
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Seminar F: IFA/OECD:New Art. 7 “Something new,
something old”

In the first part of the IFA/OECD Seminar, chaired by
John F.Avery Jones (United Kingdom), representatives of
the OECD will update the audience on recent develop-
ments concerning the work of the OECD Committee on
Fiscal Affairs.

The main part of the seminar will be an interactive dis-
cussion of case studies related to the redrafting of Art. 7
(Business profits) of the OECD Model. For more than
ten years, the OECD has been examining the interpreta-
tion of Art. 7. The outcome of that work was the adop-
tion, in June 2008, of the OECD report Attribution of
Profits to Permanent Establishments. Since the OECD
considered that the differences between the traditional
interpretation of Art. 7 and the conclusions of that
report were significant, it decided that the conclusions
had to be implemented on the basis of a new version of
Art. 7, thereby following the recommendation made by
the General Reporters, Philip Baker and Richard S. Col-
lier (both United Kingdom), when the issue of attribu-
tion of profits to PEs was discussed at the 2006 IFA Con-
gress in Amsterdam.

In July 2008, the OECD released a first draft of the new
version of Art. 7 together with its Commentary. The case
studies to be discussed by the panellists, who will include
members of the OECD Secretariat, government officials
and private sector participants, will focus on various
aspects of new Art. 7 which will be compared with its
current version. Since new Art. 7 is expected to be final-
ized in 2010, the timing of this seminar is ideal.

Seminar G: IFA/EU: The death of withholding taxes?

The panel, led by Michael Lang (Austria), will consider
the role, if any, that withholding taxes may play in the
future.

Countries levy withholding taxes to secure the collection
of their taxes, both in a domestic and cross-border con-
text. In cross-border situations, withholding taxes play a
more important role than domestically since it is often
practically impossible to collect taxes from non-resi-
dents (e.g. taxation of artistes and sportsmen).

Withholding taxes are particularly important with
respect to dividend income. The taxation of dividends is
closely linked to the taxation of corporations. Some-
times it is difficult to distinguish withholding taxes from
corporate income taxes, e.g. if the taxation of corporate
profits is deferred until dividends are distributed. In this
respect, the example of Estonia will be discussed.

The partial or total denial of a deduction for interest and
royalty payments may have an effect similar to withhold-
ing taxes. The German “interest barrier” will be consid-
ered in this context.

Within the EU, restrictions on withholding taxation
apply, e.g. the Parent-Subsidiary Directive and the Inter-
est and Royalties Directive. This and the controversial

issue whether the levy of withholding taxes exclusively
on non-residents’ income is in compliance with the fun-
damental freedoms will be addressed. The fundamental
freedoms play a role in determining the correct tax base
for withholding taxes. In addition, the Savings Directive,
which provides for withholding taxation by some coun-
tries in lieu of information exchange, will be considered.

The third-country perspective will be applied to coun-
tries that have reduced their withholding tax rates on
dividends by treaty. It will be discussed if and under
which conditions withholding taxes may be levied in
relation to third countries, considering the free move-
ment of capital. Focus will also be placed on the Euro-
pean Economic Area (EEA) countries (Liechtenstein,
Norway and Iceland) and Switzerland under the Free
Movement Agreement. Finally, non-discrimination
clauses in tax treaties and their effect on withholding
taxes will be discussed.

Seminar H: Lecture by H.David Rosenbloom“Where’s the
pony: the development of international tax
policy”

This lecture is an experimental feature of the Vancouver
Congress. It will deal with certain principles that H.
David Rosenbloom (United States) believes should enter
into the making of international tax policy in any coun-
try, including:
– the role of discretionary decision-making;
– the paramount importance of simplicity and admin-

istrability;
– the core function of the rules as a means of raising

revenue;
– the need for and uses of statistics;
– the uses and abuses of retroactivity and amnesties;
– adopting rules from other tax jurisdictions;
– the use of revenue estimates in setting policy; and
– the roles of attorneys, economists and accountants

in the process.

The lecture will be followed by a discussion by an aca-
demic, a tax practitioner and a government official.

Seminar I: Race to the bottom? The taxation of mobile
activities

Under the direction of Jinyan Li (Canada), this seminar
will examine the specific problems associated with tax-
ing mobile activities, such as shipping and film produc-
tion. Special attention will be paid to tax competition
and the application of the EU Code of Conduct.

Seminar J: Recent developments in international taxation

The current global economic crisis has dominated the
financial headlines for the better part of a year. It is there-
fore appropriate that the seminar on recent international
tax developments at this year’s Congress, led by Nick
Pantaleo (Canada), will focus on the impact and chal-
lenges that the current crisis – considered by most eco-
nomic pundits to be the worst since the 1980s and possi-
bly the 1930s – is having on countries’ tax systems and
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the implications of the impact and challenges for inter-
national tax policy and developments globally.

The panellists will consider several current themes asso-
ciated with the current crisis. One theme will be to
review and assess the implications of various measures,
including formal“stimulus”packages and permanent and
temporary tax changes, which are being introduced by
countries to combat the crisis and the implications of
these initiatives for international tax policy and develop-
ments. Another theme will be to examine the current
debate on the role of tax havens and bank secrecy in the
current crisis and to evaluate the implications of the pos-
sible responses by particular countries and world bodies,
in particular the OECD, to curtail or regulate the use of
such jurisdictions.

Seminar K: The future role of international organizations in
tax matters

The main international organizations involved with
taxation, the OECD, the International Monetary Fund,
theWorld Bank and the United Nations, have sometimes
been faced with criticism and hopes for a better develop-
ment. The same applies to the EU and to some other
regional organizations. The development of globaliza-
tion and the general need to introduce better interna-
tional economic governance and regulation of the
economies have added to the debate.

What role should be assigned to these organizations, and
what could be the scope of their involvement in tax pol-
icy? Is there a need for an international tax organization?
These questions are extremely difficult and sometimes
very political.

Michel Aujean (Belgium) has assembled the main repre-
sentatives of the existing organizations to a debate that
will certainly be controversial.

Seminar L: Corporate emigration and immigration

Under the direction of Ronald K. Durand (Canada), this
seminar will look at the consequences of the transfer of
corporate residence from the perspectives of the emigra-
tion jurisdiction, the immigration jurisdiction and, in
certain cases, the source jurisdiction where the assets of
the migrating corporation are situated. The seminar will
investigate what actions might trigger a change in corpo-
rate residence.

The seminar will follow an interactive format and ques-
tion whether the emigration taxes and immigration rules
attain the purpose for which they were introduced. Spe-
cific fact patterns will be reviewed to determine the reac-

tion of different jurisdictions to the same facts and to
ascertain whether there is a consensus among the panel-
lists regarding the correct result in particular circum-
stances.

Seminar M: Taxation of software payments: an update

Led by Ariane Pickering (Australia), the panel members
will provide an update on new developments in their
country or region on the taxation of payments for com-
puter software. They will discuss some of the tax issues
arising from the use of modern technology, such as the
taxation of real and virtual profits from participation in
interactive online computer games that can be accessed
by multiple players from different countries.

The panellists will also discuss the tax implications of
transactions involving a transfer of some, but not all,
rights to use software, for example, where the grant of
exclusive rights to exploit a copyright to a software pro-
gram in a particular area is limited in time. The question
whether the ability to distribute software by electronic
means or to easily customize software for a client raises
tax treaty characterization issues will also be examined.

Seminar N: Tax amnesties

Chaired by Jacques Malherbe (Belgium), the seminar
will first attempt to define “tax amnesty” and set out its
features:
– temporary or permanent relief;
– mere payment of the tax avoided or payment of

additional charges; and
– confidentiality versus disclosure.

The seminar will then consider the legal effects of tax
amnesties under both tax and criminal law and their
financial conditions, such as an obligation to reinvest or
repatriate. Finally, the seminar will consider the eco-
nomic efficiency and moral aspects of tax amnesties and
compare tax amnesties with other tax favours sometimes
granted by governments.

Visit IFA’s web site!

Let me add to this overview of the scientific content of
our forthcoming Vancouver Congress that issues papers
and other documentation will be made available shortly
before the Congress on IFA’s web site (ww.ifa.nl). Please
consult these materials. If you have questions or sugges-
tions as to the issues you would like to be addressed, you
may get in touch with the discussion leaders. You will
find their e-mail addresses in the documentation.
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