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The Swiss Perspective on Information Exchange
by Marcus Desax

I t was just 33 years ago, in 1977, when I started my
first job as an attorney at the Geneva European

headquarters of DuPont Co. My assignments were
widespread:

• I negotiated general conditions of sale with a
state-owned foreign trade organization of the
Union of Soviet Socialist Republics.

• I reviewed joint venture agreements in Yugoslavia.

• I struggled with the distinction between pesetas
interiores and pesetas exteriores for Spanish exchange
control purposes.

These interesting topics are all gone: In Russia,
there was glasnost and perestroika; Tito and the Yugo-
slav system of public-private partnership have disap-
peared; and the Spaniards now pay for their glass of
Rioja wine or Carlos I brandy with euros and, fortu-
nately, have forgotten all about exchange control.

It will not come as a surprise to you that after some
years of practice in these highly volatile political do-
mains, I felt the need to operate in a more stable area
of the law. That’s why I became a tax lawyer!

1977 was also an important year in international tax
law. The OECD replaced the old 1963 model conven-
tion with a new one. Particularly, it widened the scope
of the provision dealing with exchange of information.

Switzerland was not happy about this state of af-
fairs. It made the following reservation to article 26 of
the 1977 OECD model:

Under the Swiss concept a double taxation con-
vention aims at avoiding international double
taxation; the information necessary for the cor-
rect application and for the prevention of an
abuse of such a convention can be exchanged
already within the existing framework of its pro-

visions on the mutual agreement procedure, the
reduction of taxes withheld at source, etc. Swit-
zerland considers a particular provision on the
exchange of information as unnecessary.

That position would be upheld for 20 years. How-
ever, in the treaties entered into with the United States
in 1996 and with Germany in 2002, Switzerland had
to modify its position and grant information in the
event of tax fraud and the like. In 2005 Switzerland
amended its reservation to article 26 of the OECD
model to read as follows:

Switzerland reserves its position on this Article. It
will propose to limit the scope of this Article to
information necessary for carrying out the provi-
sions of the Convention. This reservation shall
not apply to cases involving acts of fraud subject
to imprisonment according to the laws of both
States.

Why was this so? It is important to point to a major
difference between the tax-assessment procedures in
Switzerland and in many other countries.

As I understand it, in the United States, a U.S. per-
son completes his tax return, calculates the tax due
directly on the return, and sends the return and a
check for the tax due directly to the IRS. Unless he is
one of the unfortunate 5 percent of taxpayers selected
at random, he never hears from the IRS. This system
of self-assessment is practiced in many countries.

Switzerland also has the system of self-assessment
for indirect taxes: A Swiss company distributing a divi-
dend reports it to the Swiss Federal Tax Administra-
tion on his own initiative and pays the tax. The same
applies for a merchant: On a quarterly basis, he reports
his turnover to the VAT administration, calculates the
VAT due, deducts the amount of input VAT, and pays
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the balance to the government. That is, the taxpayer
exercises an official function in the levy of an indirect
tax — he determines the amount of tax due and pays
it on his own initiative.

For income taxes, however, the procedure is differ-
ent. The Swiss taxpayer, be it an individual or a corpo-
ration, fills in the tax return and sends it to the tax ad-
ministration. The tax official in charge, within a year
or two, examines the tax return, may ask additional
questions and demand evidence for deductions
claimed, and finally issues the tax assessment. If the
taxpayer disagrees with the tax assessment, he may file
an opposition against it, and eventually the courts will
decide. For income taxes, it is the tax official, not the
taxpayer, who determines the amount of the tax.

The relationship of the Swiss taxpayer to the gov-
ernment, therefore, is essentially different depending on
whether indirect or income taxes are at issue. The
sanctions are also different for providing false informa-
tion.

For indirect taxes, the Swiss taxpayer is subject to
imprisonment if he is found guilty of having estab-
lished a ‘‘scheme of lies.’’ For example, a VAT carou-
sel — widespread in the European Union where input
VAT is claimed but no VAT is actually paid — would
be considered a scheme of lies.

Regarding income taxes, however, a taxpayer is im-
prisoned only if he falsifies documents, such as books
of account, salary statements, or bank documentation.
Merely supplying false information on a tax return,
such as hiding items of assets or income, is subject to a
civil penalty of up to three times the amount of taxes
evaded. No criminal sanctions are imposed.

Under the 1977 Swiss reservation to article 26 of
the OECD model, and under the tax treaties entered
into thereunder, in handling a request for exchange of
information, the requested Swiss authority examines
whether the person under investigation supplied inaccu-
rate information or falsified documents. If there is
mere nondisclosure of otherwise taxable income, no
criminal sanction would be imposed in Switzerland;
consequently, Switzerland does not grant administrative
assistance for such cases of tax evasion.

You may wonder why Switzerland does not crimi-
nally prosecute evasion of income tax not involving
falsification of documents and only issues something
like a hefty traffic ticket. There are several reasons:

• The Swiss tax authorities have sufficient means to
efficiently combat tax evasion: If a taxpayer does
not respond to a request of the tax authorities to
supply evidence or to explain facts — such as an
increase of assets from one year to the other —
the tax administration can tax the taxpayer upon
its best estimate. Remedies against such assess-
ment are limited and will be heard only if there is

full disclosure. The threat of assessment upon best
estimate is often sufficient to encourage taxpayers
to fully comply.

• Dividends and interest are subject to a 35 percent
withholding tax, which is recoverable only if such
items of income are declared in the tax return.
This unrecoverable withholding tax, together with
the civil fine of up to three times the amount of
the tax evaded, is considered a sufficient financial
penalty for tax evasion.

• The right of Swiss citizens to vote on major ex-
penditures at the municipal and cantonal levels,
and on the rates of municipal, cantonal, and fed-
eral taxes, all embedded in the federalist system of
government, entails a high level of acceptance of
the still moderate (compared with other countries)
tax burden. International studies have shown that
the tax gap is substantially lower in Switzerland
than in many other countries.

• Generally, there is a consensus in Switzerland that
the government is to serve the people, not the
other way around. This guarantees that the rela-
tionship between taxpayers and tax authorities is
cooperative, not confrontational. Consequently, a
tax administration, the same as any other govern-
mental body, needs good (that is, specific) reasons
to access private data.

So far from the good old days!

As you all know, things have changed dramatically
in the last few months.

On February 18, 2009, the United States and Swiss
bank UBS entered into a deferred prosecution agree-
ment. In this agreement, UBS acknowledged that be-
ginning in 2000 and continuing until 2007, it partici-
pated in a scheme to defraud the United States by
actively assisting U.S. individual taxpayers in establish-
ing accounts at UBS in a manner to conceal the tax-
payers’ ownership or beneficial interest. The agreement
was conditioned on a limited number of UBS customer
files to be remitted to the U.S. Department of Justice.
The same day, the Swiss Financial Market Supervisory
Authority (FINMA) remitted 255 account files to the
U.S. embassy.

At about the same time, the international press an-
nounced that the G-20, at its forthcoming meeting on
April 3, 2009, would blacklist all states that do not co-
operate in the international exchange of information
for tax purposes.

To avoid being blacklisted, the Swiss federal govern-
ment decided to withdraw the reservation to article 26
of the OECD model and to renegotiate existing tax
treaties in order to grant administrative assistance ac-
cording to OECD standards. Since then, some 25 trea-
ties have been initialed or signed. In June the Swiss
parliament will decide on the ratification of the first
ones, including the treaty with the United States.

VIEWPOINTS

956 • JUNE 21, 2010 TAX NOTES INTERNATIONAL

(C
) T

ax A
nalysts 2010. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.



Is the floodgate now open for all-encompassing re-
quests for production of banking documentation? Is
Swiss banking secrecy a thing of the past?

I don’t think so for the following reasons:
• The Swiss federal government has emphasized

that administrative assistance will be granted only
prospectively, not retroactively. Hence, most newly
negotiated treaties provide that exchange of infor-
mation is granted only for tax periods starting on
or after January 1 following the entry into force.
The treaty with the United States has a different
rule: Banking information may be demanded for
periods starting on or after September 23, 2009
(that is the date of initialing of the tax treaty);
nonbanking information can be obtained for tax
periods starting on or after January 1, 2010.
‘‘Fishing expeditions’’ are excluded. Only infor-
mation ‘‘foreseeably relevant’’ (in most treaties) or
information ‘‘as may be relevant’’ (in the treaty
with the U.S.) will be provided. The person under
investigation must be clearly identified, and the
name and address of the bank must be stated.
Indications must be provided that the person un-
der investigation owns an account at a given
Swiss bank.

• Information is exchanged only upon request; Swit-
zerland continues to oppose an automatic ex-
change.

• Swiss bank secrecy can no longer be opposed to a
properly motivated demand of administrative as-
sistance under an existing tax treaty. In all other
areas, however, it continues to exist and the Swiss
government is determined to vigorously enforce it.
If Swiss bank data are stolen and bank documen-
tation is demanded based on information that the
foreign government has purchased from the thief,
the assistance will be refused.

Before closing, allow me to make a few personal
remarks:

• First a cynical one: Thanks to the financial crisis
of 2008 and the ensuing G-20 action against per-
ceived tax havens, Switzerland had to give up its
restrictive practice regarding information ex-
change, as did all other countries that offered
similar protection. Had there not been the global
crisis and had Lehman Brothers not gone under a

few months earlier, the United States might have
pursued the criminal case against UBS. The con-
sequence might have been not only that Switzer-
land may have lost its largest bank with all sys-
temic consequences, but also that all undisclosed
assets in Swiss banks might have been remitted to
‘‘more attractive’’ jurisdictions. Now, there is a
level playing field. Some 20 years ago, a leading
Swiss private banker wrote that bank secrecy ren-
ders Swiss bankers fat and impotent. Now, if
Swiss banks want to keep their international cus-
tomers, they must provide better service, offer
higher performance, and, above all, be more reli-
able than their worldwide competitors. This is cer-
tainly a challenge, but also an opportunity.

• The change of Swiss treaty policy would be con-
sidered timely even without the UBS catalyst: The
international consensus regarding cross-border
enforcement of tax law has evolved since the
OECD issued its first model treaty in 1963. The
position can no longer be taken that the exclusive
aim of tax treaties is to avoid double taxation.

• Switzerland’s distinction between noncriminal tax
evasion and criminal tax fraud is difficult to ex-
plain not only to ordinary Swiss people but even
to lawyers and politicians in countries that do not
make such a distinction. To make exchange of
information dependent on such legal quibble is
bound to fail in the long term.

• If Switzerland wants to further defend privacy
and protect its banks against criminal activities, it
will be in a better position if it provides informa-
tion upon request.

• The procedural safeguards permit distinguishing
proper requests from spurious ones. To the extent
possible, they protect the justified interests of the
banks and their customers.

I mentioned at the beginning that during my early
days as a lawyer, I wanted to get out of volatile politi-
cal matters and into a more stable area of the law.
Well, tax law has proven to be one of the most politi-
cized areas of law, nationally and internationally. This
may be unfortunate, but is hardly avoidable. Because it
is not possible to remove politics from the field of law,
we as tax practitioners must see to it that the rule of
law is never removed from the field of politics. ◆
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