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Switzerland and Brazil sign double taxation agreement s

is the most important trading partner for Switzerland in Latin America, while Switzerland is the sixth largest investor
in Brazil. The two countries are now further strengthening their economic ties. On 3 May 2018, Switzerland and

Brazil signed a double taxation agreement (DTA), which is a major achievement for both countries and has been a long-
standing demand of the private sector. The DTA will significantly increase Switzerland'’s attractiveness for Latin

American investments and provide investors with legal certainty in tax matters.
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The Walder Wyss Newsletter provides comments on new
developments and significant issues of Swiss law. These
comments are not intended to provide legal advice. Before
taking action or relying on the comments and the informa-
tion given, addressees of this Newsletter should seek spe-

cific advice on the matters which concern them
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Even though Brazil is not (yet) a member state of the Organization for Economic

Co-operation and Development (OECD), the DTA has been drafted in line with the

recommendations of the OECD and is aligned with the Base Erosion and Profit Shifting

(BEPS) actions. Specifically, it provides for anti-abuse provisions, a mutual agreement

clause (without containing an arbitration clause) as well as an exchange of tax infor-

mation upon request in accordance with the current international standard.

The DTA, of course, includes typical pro-
visions to facilitate international cross-
border investments and financial trans-
actions:

—  The residual withholding tax on divi-
dends is limited to 10% under the
DTA, if an interest of at least 10% has
been held directly in the company for
at least one year, and 15% in all other
cases (please note, however, that
profits/dividends distributed to resi-
dent or non-resident beneficiaries -
individuals and/or legal entities - are
generally not subject to IRRF, the
Brazilian term for withholding in-
come tax).

—  Forinterest payments, the residual
withholding tax generally amounts to
15% and is 10% for specific bank
loans and 0% for certain pension
funds and government agencies.

— Asregards royalties, the residual
withholding tax is 15% on trade-
marks and 10% in all other cases.

— The DTA generally exempts capital
gains on the sale of shares (unless
real estate companies are involved)
in the country where the company is
located.

In addition to and in deviation from recent
other double taxation agreements en-
tered into by Brazil, the DTA includes the
following provisions:

—  The DTA explicitly applies to the Bra-
zilian net profit social contribution
(“contribuicao social sobre o lucro
liquido”).

— Avresidual 10% Brazilian withholding
tax could be applied to fees paid out
of Brazil for technical services ren-
dered from Switzerland.

Based on Article 23 of the DTA, Brazil
eliminates any relevant double taxation
by applying the credit method, whereas
Switzerland applies either the credit or
the exemption method, depending on the
source of income. In line with the OECD'’s
recommendations, the DTA does not con-
tain any tax sparing or tax matching
clauses.

As a next step, the DTA will need to be
approved by the National Congress in
Brazil and by the Swiss Parliament. Only
once it has been ratified by both coun-
tries, will the DTA enter into force. At this
stage, it is hard to predict exactly when
this will be the case.

Companies and corporate groups should
now start reviewing their structuring op-
portunities under the DTA, both for exist-
ing structures and international expan-
sions. This may also apply to corporate
groups with headquarters in third coun-
tries, but already substantially operating
or planning to substantially operate in
both Brazil and Switzerland.

Walder Wyss is happy to assist you in this
process and is also going to shortly hold
a webinar on both the DTA and the up-
coming Swiss corporate tax reform.
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