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SDA Federal Act on Stamp Duty (Stamp Duty Act) of 27 June 1973 1. GENERAL

SOGC Swiss Official Gazette of Commerce (Schweizerisches Handel- 1.  Introduction

samtsbiatt) The Swiss Code of Obligations' contained only a few provisions concerning mergers:

. Art. 748 et seq. CO provided for the merger of corporations (Aktiengesell-
schaften);

. Art. 770 para. 3 CO extended the application of Art. 748 et seq. CO to the merger
of corporations including partners with unlimited liability (Komanditaktiengesell-
schaften);

. Art. 914 CO governed the merger of cooperatives (Genossenschaften); and

. the acquisition by an institution under public law (/nstitute des Offentlichen
Rechts) of the assets of a corporation was governed by Art. 751 CO and of a
cooperative by Art. 915 CO.

Neither the Swiss Code of Obligations nor the Swiss Civil Code® contained any provi-
sions for the merger of limited liability companies (Gesellschaften mit beschénkter
Haftung), general partnerships, limited partnerships, associations (Vereine) or founda-
tions (Stiftungen); and Art. 750 CO and Art. 770 para. 3 CO were the only provisions
that addressed a merger between two legal entities with different legal forms. A legal
basis for transnational mergers was missing and, with the exception of the conversion
of a corporation into a limited liability company, there were no provisions governing the
conversion of a legal entity from one legal form of business organisation to another.
The subject of demergers was not taken into account and the acquisition of assets and
liabilities was problematic because Art. 181 CO regulated only the acquisition of liabili-
ties and the transfer of large numbers of assets by individual transfers was fraught with
practical difficulties.

In spite of the many missing elements of statutory law, the Swiss Federal Supreme
Court recognised the merger of two associations, as well as the merger of two founda-
tions. Later, academic legal opinion would reach the conclusion that the merger of le-
gal entities having different legal forms was permissibie, even in the absence of a stat-
ute providing for their merger. The Federal register of commerce faced this issue for the
first time in the early 1990s, which relying on an expert legal opinion, approved the
transaction. Thereafter, the Federal register of commerce permitted the merger of legal

" Federal Act on the Amendment of the Swiss Civil Code of 30 March 1911 (Part Five: Code of Ob-
ligations) / (CO), SR 220.

2 Federal Act on Swiss Civil Code of 10 December 1907 (CC), SR 210.
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entities with different legal forms if a set of prerequisites were satisfied and it later ex-
tended the practice to the conversion of a legal entity from one legal form to another.
The Swiss Federal Supreme Court noted the lack of adequate legislation governing
mergers and conversions of legal form and endorsed the solutions adopted by the Fed-
eral register of commerce by ruling that mergers and conversions were permissible if:

. the legal forms involved were compatible;

. the continuity of the ownership of the assets and the composition of the com-
pany’s partners® was maintained; and '

. the merger or conversion did not adversely affect the existing or potential interests

of creditors.

Although the improvisations of the Federal register of commerce and the Swiss Federal
Supreme Court allowed modern business needs to be met, considerations of legal cer-
tainty, and the protection of creditors, employees and owners of minority interests in
the affected enterprises, made it appropriate to create clear legal rules for mergers,
conversions of legal form, asset and liability transfers and other forms of restructuring
that explicitly addressed the competing interests of the parties affected by the transac-
tion.

Subject Matter and Terms
2.1 Subject Matter

Art. 1 para. 1 MA lists the types of corporate reorganisations which are governed by the
Merger Act: mergers (Fusionen), demergers (Spaltungen), conversions (Umwandiun-
gen) and transfers of assets and liabilities ( Vermdgensibertragungen) and the types of
legal entities which may engage in such reorganisations: corporate entities, general
and limited partnerships, cooperatives, associations, foundations and sole proprietor-
ships.

Pursuant to Art. 1 para. 2 MA, the goals of the Merger Act, are to guarantee legal cer-
tainty and transparency and to protect creditors, employees and persons with minority
ownership interests.

Art. 1 para. 3 MA allows institutions under public law to participate in mergers with legal
entities under private law, to convert their legal form into legal entities under private law
and to participate in transfers of assets and liabilities®.

2.2 Terms

The Merger Act regulates mergers, demergers, conversions and transfers of assets
and liabilities independently of the legal forms of the legal entities involved in these
transactions and in 6rder to make the terminology consistent in this area of law, Art. 2
MA defines the following terms®:

a) Legal Entities (Rechtstrager)

The term “legal entities* means all forms of organisations dealt with in the Merger
Act. “Legal entities* under the Merger Act are entities registered in the register of
commerce, i.e. sole proprietorships (Einzelfirmen), general and limited partner-
ships (Kollektiv- und Kommanditgesellschaften), corporations (Aktiengesell-
schaften), corporations including partners with unlimited liability (Kommanditakti-
engesellschaften), limited liability companies (Gesellschaften mit beschrankter
Haftung), cooperatives (Genossenschaften), associations (Vereine) and founda-
tions (Stiftungen), as well as institutions under public law (/nstitute des &f
fentlichen Rechts).

b) Companies (Gesellschaften)

The term “companies* comprises general and limited partnerships, corporations,
corporations including partners with unlimited liability, limited liability companies,
cooperatives and associations. Occupational old age, survivors and disability in-
stitutions are excluded from the term “companies” because Art. 88 et seq. MA
provide special regulations for them in respect of mergers, conversions and trans-
fers of assets and liabilities.

¢) Corporate Entities (Kapitalgesellschaften)

Corporations, corporations including partners with unlimited liability and limited li-
ability companies are defined as “corporate entities”, but not cooperatives even if
the cooperations have issued participation certificates.

d) Institutions under Public Law (Institute des offentlichen Rechts)

“Institutions under public law * are all independent institutions under public law at
the federal, cantonal or municipal level, regardless of whether they are an organi-
sation of persons (corporation) or assets dedicated to a certain purpose (institu-
tion). Institutions under public law must be registered in the register of commerce
and be independent in order to be considered a legal entity in terms of the Merger
Act.

®  All terms are considered to be gender-neutral even if a linguistic form may suggest a specific gen- 5

der (i.e. latin creditor being masculine). Thus, they are equally applicable to both men and women.

The catalogue of definitions in Art. 2 MA is not exhaustive. Further terms are contained in Art. 3
MA (absorption merger and combination merger), Art. 29 MA (division and spin-off), as well as Art.

i 31 para. 2 MA (symmetrical demerger and asymmetrical demerger).

See below 11/7., p. 58 et seq.



e) Small and Medium-Sized Enterprises (kleine und mittlere Unternehmen)
The Merger Act contains simplified rules for small and medium-sized enterprises®.
According to the Merger Act, a company is a small and medium-sized enterprise if
it:
. has no outstanding debt securities’; or

. has no shares listed on a stock exchange; and

. does not exceed two of the three following threshold criteria in the two busi-
ness years prior to the adoption of the merger, demerger or conversion
resolution:

- total assets of CHF 20,000,000;

- Turnover of CHF 40,000,000;

- an annual average of 200 full-time employment positions.
f)  Partners (Gesellschafterinnen und Gesellschafter)

The term “partners” refers to any type of participation in a legal entity regardiess
of whether the membership is represented by a share certificate or not. Thus,
“partners” are all shareholders in accordance with Art. 2 lit. g MA, partners in gen-
eral and limited partnerships, members of cooperatives without participation cer-
tificates as well as members of associations.

g)  Shareholders (Anteilsinhaberinnen und —inhaber)

“Shareholders” are the owners of shares, participation or profit sharing certifi-
cates, partners of limited liability companies as well as members of cooperatives
with participation certificates.

h)  General Meeting (Generalversammiung)

The term "general meeting” serves as a generic térm for the supreme corporate
body of a corporation, a corporation including partners with unlimited liability, a
limited liability company, a cooperativé and the members of an association. In
case of associations and cooperatives, it also refers to the meeting of delegates, if
such meeting is authorized in the relevant articies of incorporation.

i) Occupational Old Age, Survivors and Disability Institutions (Vorsorgeeinrichtun-
gen)
“Occupational old age, survivors and disability institutions” are all institutions sub-
ject to supervision pursuant to Art. 61 et seq. LOB® and which are constituted as a

6

w

See Art. 14 para. 2 MA, Art. 15 para. 2 MA, Art. 16 para. 2 MA, Art. 39 para. 2 MA, Art. 40 MA,
Art. 41 para. 2 MA, Art. 61 para. 2 MA, Art. 62 para. 2 MA and Art. 63 para. 2 MA.

See Art. 1156 et seq. CO.

legal entity. Registered occupational old age, survivors and disability institutions in
terms of the LOB, such as occupational old age, survivors and disability founda-
tions pursuant to Art. 89 para. 6 CC, also are considered occupational old age,
survivors and disability institutions under the Merger Act. Excluded from the con-
cept of occupational old age, survivors and disability institutions are annex-
institutions of the occupational old age, survivors and disability benefit plan.

Relationship to the Act on Carteis

In addition to the Merger Act, the Act on Cartels® aiso affects the combination of enter-
prises, but the two laws have different objectives: the Merger Act regulates in civil law
the requirements for, and the consequences of, mergers, demergers, conversions and
transfers of assets and liabilities with the goal of protecting the interests of creditors,
employees and holders of minority interests. By contrast, the Act on Cartels seeks to
ensure effective competition, which means that restrictions may be imposed on combi-
nations. Thus, the Merger Act controls the permissibility in civil law of mergers,
demergers, conversions and transfers of assets and liabilities while the Act on Cartels
imposes certain restrictions on such transactions. Therefore, Art. 1 para. 4 MA explicitly
states that the provisions of the Act on Cartels shall remain unaffected.

it follows from these different legislative objectives that both laws may be applicable to
the same transaction. The Act on Cartels also covers mergers, demergers, conversions
and transfers of assets and liabilities if they represent a combination of enterprises as
defined under the Act on Cartels. Art. 4 para. 3 Acart defines a combination of enter-
prises as:

s the combination of two or more enterprises previously independent of each

other;"®
. each transaction, in particular the acquisition of a participation or the conclusion of

an agreement, by which one or more enterprises gain direct or indirect control
over one or more previously independent enterprises or parts thereof."

it becomes clear from this definition that the concept of a combination of enterprises
under the Act on Cartels is not identical with the concept used in the Merger Act. For

Federal Law on the Occupational Old Age, Survivors and Disability Benefit Plan of 25 June 1982
(LOB), SR 831.40.

Federal Act on Cartels and Other Restraints of Competition of 6 October 1995 (Act on Cartels,
Acart), SR 251.

Art. 4 para. 3 lit. a Acart.

See Art. 4 para. 3 lit. b Acart; concerning this: also see the more concrete definition in Art. 1 of the
Ordinance on the Control of Combinations of Enterprises of June 17, 1996, SR 251.4.



example, the Merger Act covers the merger of two group companies'?, but this transac-
tion does not represent a combination of enterprises under the Act on Cartels because
the group companies to be merged are linked by common ownership. Conversely,
demergers and transfers of assets and liabilities may also be combinations of enter-
prises under the Act on Cartels if the control over part of an enterprise is changed.

Consequently, each transaction should be reviewed to determine whether a transaction
subject to the Merger Act is also a combination of enterprises under the Act on Cartels.
The Swiss Competition Commission (Weitbewerbskommission) has to be notified
about the combination of enterprises prior to its conclusion if:

e the enterprises involved have a total turnover of at least CHF 2 billion or if the to-
tal turnover originating in Switzerland is at least CHF 500 Million'®, and

e at least two of the enterprises involved have a turnover originating in Switzerland
of at least CHF 100 Million each'.

For certain industries'® and for market-dominating enterprises'®, special notification re-
quirements apply. If a required notification is not made or submitted late, the enterprise
subject to the notification requirements will be fined". Further, under the Act on Car-
tels, a transaction subject to the Merger Act also may have to be notified to foreign
competition authorities regardless of the notification requirements in Switzerland.

After receiving the notification, the Competition Commission is required to decide within
one month that the combination is either of no concern or that a more thorough exami-
nation is necessary. Such an examination should be completed within a further four
months'®. The Competition Commissicn can prohibit the combination or approve it un-
der various conditions if the examination shows that the combination:

See especially Art. 23 et seq. MA.

Art. 9 para. 1 lit. a Acart; see Art. 4 et seq. of the Ordinance on the Control of Combinations of
Enterprises of 17 June 1996 for the calculation of turnover.

Art. 9 para. 1 lit. b Acart; see Art. 4 et seq. of the Ordinance on the Control of Combinations of
Enterprises of 17 June 1996 for the calculation of turnover.

For banks and insurance companies, Art. 9 para. 3 Acart applies; for media companies, the spe-
cial rules will be repealed by the revision of the Act on Cartels, which is intended to enter into force
as per 1 April 2004. For the calculation of turnover see Art. 4 et seq. of the Ordinance on the Con-
trol of Combinations of Enterprises of 17 June 1996.

If an enterprise involved in the combination has been determined to have market dominance, then
notification is mandatory in a previous proceedings, regardless of the turnover (Art. 9 para. 4
Acart).

Art. 51 Acart; a fine of up to CHF 1 million may be imposed.

Art. 32 et seq. Acart.

. creates or reinforces a market dominating position'® which may eliminate effective
competition; and

¢ does not result in an improvement of the competitive conditions in another market,
which would outweigh the disadvantages of the market dominating position®.

A combination carried out in compliance with the Merger Act cannot be registered in
the register of commerce if the combination has not received either the required ap-
proval under the Act on Cartels or the deadline pursuant to Art. 32 para. 1 Acart has
passed®" 2 Art, 14 para. 3 lit. k MA requires the merger report to refer to granted or
pending applications for the approval of the competition authorities®.

20

21

23

Art. 10 para. 2 lit. a Acart.
Art. 10 para. 2 lit. b Acart.
Art. 34 Acart.

Art. 22 para. 1 MA for mergers, Art. 52 MA for demergers, Art. 73 para. 2 MA for transfers of as-
sets and liabilities.

There is no requirement for information in respect of demergers (see Art. 39 MA) or transfers of
assets and liabilities (see Art. 74 MA).



SPECIFIC PART

Merger of Companies
1.1 Permissible Transactions

The academic legal definition of a merger is the legal combination of two or more com-
panies resulting in the assumption of all assets and liabilities of the acquired company
by the acquiring company by the operation of law (Universalsukzession), the dissolu-
tion of the acquired company without its liquidation and, normally, the grant of participa-
tion or membership rights in the acquiring company to the partners of the acquired
company?.

Art. 3 para. 1 MA provides for two types of merger:

. the absorption merger (Absorptionsfusion), in which one or more companies are
dissolved and their assets and liabilities are transferred to an existing company?;
and

. the combination merger (Kombinationsfusion), in which two or more companies
are dissolved and their assets and liabilities are transferred to a newly formed
company®.

Under Art. 4 MA, corporate entities, general and limited partnerships, cooperatives, as-

sociations, foundations, occupational old age, survivors and disability institutions and

institutions under public law can merge, but not sole proprietorships, as follows:

. corporate entities of any type can merge with other corporate entities and with co-
operatives, and they can also acquire, by way of a merger, a general or limited
partnership or an association registered in the register of commerce?’.

. general and limited partnerships can merge with other general and limited part-
nerships or they can be acquired, through a merger, by corporate entities or co-
operatives®.

. cooperatives can merge with other cooperatives, with corporate entities and, as
an acquiring company, with general and limited partnerships and associations

24

25

26

27

28

Representative of many: Bockli, Peter, Schweizer Aktienrecht, 2. Auflage, Zarich 1996, N 294a
and 294b.

Art. 3 para. 1 lit. a MA.

Art. 3 para. 1 lit. b MA.

Art. 4 para. 1 MA.

Art. 4 para. 2 MA.

registered in the register of commerce®. In addition, cooperatives without partici-
pation certificates can be acquired through a merger by associations registered in
the register of commerce™.

. associations can merge with each other. If they are registered in the register of
commerce, they also can be acquired through a merger by a corporate entity or a
cooperatives’. Finally, associations registered in the register of commerce can ac-
quire cooperatives without participation certificates through a merger®. Mergers
between associations are subject to simplified rules®.

Pursuant to Art. 5 para. 1 MA, a company in liquidation can be acquired through a
merger if the distribution of its assets has not yet commenced. However, this can only
occur if the company is in liquidation as a result of a dissolution resolution adopted at
the general meeting. If a judge or other authority ordered the dissolution, then this or-
der precludes a merger. A company in liquidation may acquire another company
through a merger but only if the dissolution resolution can still be reversed®.

Art. 8 MA controls the so-called restructuring merger. Art. 6 para. 1 MA permits merg-
ers for companies which no longer have assets equal to at least half of the nominal
value of their share capital, company or cooperative capital and the legally prescribed
reserves, or which have liabilities exceeding their assets if the other companies in-
volved in the merger have disposable equity capital equal to the amount of the excess
liabilities. According to the second sentence of Art. 6 para. 1 MA, this condition does
not apply if the creditors of the companies involved in the merger agree that their
claims shall be subordinated to any other claims of all other creditors. Subject to such
subordination, a restructuring merger does not relieve the competent company body of
its duty to inform the court of its over-indebtedness®. But a postponement of bank-
ruptey can be applied for if a merger gives rise to the prospect of a financial restructur-
ing in terms of Art. 725a para. 1 CO. Because of the risks for creditors and persons
with minority ownership interests associated with a restructuring merger, the supreme
management and administrative body must submit the confirmation of a specially

29

30

31

Art. 4 para. 3lit. a-d MA.

Art. 4 para. 3 lit. e MA.

Art. 4 para. 4 lit. a-b MA.
© Art. 4 para. 4 lit. ¢ MA.

Simplifications are available, for example, with regard to the merger agreement (Art. 13 para. 2
MA) and the merger report (Art. 14 para. 5 MA).

Concerning this, see BGE 123 Il 473.
See Art. 725 CO, Art. 725a CO, Art. 817 CO and Art. 913 CO.



qualified auditor to the register of commerce, stating that the requirements of Art. 6
para. 1 MA have been fulfilled®.

12 Effects on the Participation and Membership Rights

In accordance with the principle of continuity of membership, Art. 7 para. 1 MA states
that the partners of the acquired company are entitled to participation and membership
rights in the acquiring company which, after considering the assets of the companies
involved, the allocation of voting rights and all other relevant circumstances of their cur-
rent participation and ownership rights”’, must be equivalent to their current participa-
tion and membership rights. In this context, Art. 14 para. 3 lit. ¢ MA states that the ex-
change ratio for the participation and membership rights must not be determined arbi-
trarily and that it has to be explained in the merger report. Under Art. 15 para. 4 lit. b
MA, a specially qualified auditor also has to verify whether the exchange ratio for the
participation rights is reasonable, how it has been determined and why the method ap-
plied is considered appropriate®.

According to Art. 7 para. 2 MA, it is permissible to combine the exchange ratio for the
participation rights with a compensation payment in cash or in kind. In view of the prin-
ciple of continuity of membership, this compensation payment is limited to one-tenth of
the real value of the participation rights granted at the time the merger agreement was
concluded. Art. 13 para. 1 lit. b MA requires the merger agreement to include details
regarding the amount of the compensation payment. Under Art. 7 para. 3 MA, partners
without participation certificates™ are entitled to at least one participation right when
their company is acquired by a corporate entity. Owners of participation certificates
without voting rights must be granted participation rights of at least equal value or
participation rights with voting rights in the acquiring company®. Partners of the ac-
quired company who have special rights attached to their participation and membership
rights, such as shares with privileged voting rights and preferred shares, must be
granted at least equivalent rights or appropriate compensation for the loss of their spe-
cial rights*’. Finally, owners of profit sharing certificates must be granted equivaient

37

38

39

40

41

Art. 6 para. 2 MA.

For example, the development prospects of the companies involved in the merger or the synergies
resulting from the merger.

Concerning this, see below 11./1.4, p. 12 et seq.

Partners of general and limited partnerships, owners of cooperatives without participation certifi-
cates, and members of associations.

Art. 7 para. 4 MA.
Art. 7 para. 5 MA.

rights or the profit sharing certificates must be repurchased for their real value at the
time the merger agreement is concluded®.

Contrary to the principle of continuity of membership, Art. 8 para. 1 MA provides that
the companies involved in the merger may grant the partners of the acquired legal en-
tity & choice between participation and membership rights, on the one hand, or cash or
other compensation on the other hand. According to Art. 8 para. 2 MA, cash or other
compensation may be paid in lieu of participation and membership rights if under
Art. 18 para. 5 MA the merger resolution is required to be approved by at least 90% of
the partners with voting rights in the acquired company. This cash or other compensa-
tion may, for example, consist of shares in a third company. In this manner, a so-called
triangular merger may take place pursuant to which an acquired company merges
along with in an acquiring company (being a subsidiary integrated in a group) and the
partners of the acquired company receive shares in the parent company of the acquir-
ing company.

13 Capital Increase, Formation of a New Company, and Interim Balance
Sheet

Art. 9 para. 1 MA states that in an absorption merger, the acquiring company must in-
crease its share capital to the extent necessary to protect the rights of the partners of
the acquired company. Only if the acquiring company holds own shares® or shares in
the acquired company or if the acquired company for its part owns own shares or
shares in the acquiring company, a capital increase of the equivalent amount may not
be required.

It the merger agreement provides for the right to choose between participation and
membership rights on the one hand and cash or other compensation on the other hand
pursuant to Art. 8 para. 1 MA, then the acquiring company can provide clarity, with an
authorized capital increase™, in respect of the uncertainty about the amount required to
increase its share capital for the merger. Note that Art. 9 para. 2 MA states that Art.
651 para. 2 CO, which restricts the maximum amount of the authorized capital increase
to one half of the current share capital, is not applicable to capital increase required in
connection with a merger. Furthermore, Art. 9 para. 2 MA states that the provisions of

42

Art. 7 para. 6 MA.

* Concerning this, also see Art. 659 et seq. CO as well as Art. 807 CO.

44 : :
See Art. 651 et seq. CO regarding an authorized capital increase for a corporation.



the Swiss Code of Obligations regarding contributions-in-kind*® aiso are not applica-
bie*s.

In case of a combination merger, the assets and liabilities of the acquired companies
are transferred to a new company to be formed®’. Therefore, Art. 10 MA provides that
the provisions of the Swiss Civil Code and the Swiss Code of Obligations pertaining to
the formation a company are applicable in a merger while the provisions for corporate
entities concerning contributions-in-kind and the provisions concerning the number of
founders are not.

Because the balance sheets of the companies involved play a central rote in determin-
ing the exchange ratio pursuant to Art. 7 MA, it is a requirement that the balance
sheets used are current when the merger agreement is concluded. In order to guaran-
tee this, Art. 11 MA requires an interim balance sheet to be prepared, if:

. on the date the merger agreement is concluded, the relevant balance sheet date

is more than six months eatlier; or

. since the date of the last balance sheet, important changes have occurred in the
assets and liabilites of the merging companies.

Art. 11 para. 2 MA specifies that the preparation of an interim balance sheet is
governed by the provisions and principles regarding annual financial statements;
provided however, that a physical inventory is rot necessary and the valuation
contained in the last balance sheet need only to be changed in accordance with
movements in the company’s books. Depreciation, revaluations and provisions for the
interim period, as well as substantial unrecorded changes in asset values must be

reflected in the interim balance sheet.

In addition, it should be mentioned, that Art. 11 MA is applicable only to those compa-
nies which, pursuant to Art. 957 CO, are required to keep accounts, i.e. for companies
required to be registered in the register of commerce.

14 Merger Agreement, Merger Report, and Verification

Art. 12 MA contains principles in respect of the conclusion of the merger agreement.
According to Art. 12 para. 1 MA, the responsibility for concluding a merger agreement
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See in particular Art. 634 CO, Art. 635 CO and Art. 635a CO regarding contributions-in-kind for
corporations.

The provisions concerning the merger report and its verification (Art. 14 et seq. MA) make the
application of the regulations on contributions-in-kind superfluous.

See above I11./1.1, p. 8.

rests with the supreme management or administrative bodies of the merging compa-
nies. Depending on the legal form, these are:

» corporation/ board of directors®®
corporation including partners with
unlimited liability

o limited liability company managing officers*®

s cooperative administration®

 general and limited partnership partners with unlimited liability®'
e association committee™

Art. 12 para. 2 MA requires the merger agreement to be in writing and to be approved
by a resolution adopted at the general meeting or, in case of general and limited
partnerships, by the partners®,

Art. 13 MA controls the objectively essential elements® of a merger agreement;

. The companies involved in the merger must be described accurately by giving de-
tails of the name or registered name, the registered office and the legal form. In
case of a combination merger, the relevant details also are to be provided for the
new company to be formed®.

° The specification of the exchange ratio for participation rights, as well as the
amount of any compensation, and details about the membership of partners of the
acquired company in the acquiring companyss.

. The rights granted to the holders of special rights are to be listed, in particular the
owners of preferred shares, shares with preferred voting rights, shares without
voting rights, participation certificates and profit sharing certificates®.

48

49

50

51

54

55

56

See Art. 707 et seq. CO and Art. 765 CO.

See Art. 811 et seq. CO.

See Art. 894 et seq. CO.

See Art. 535 CO, Art. 557 CO and Art. 599 CO.

See Art. 69 CC.

See Art. 18 para. 1 and 2 MA, see below I1./1.5, p. 19 et seq.

In addition to the objectively essential elements, it is up to the merging companies to make the
conclusion of the agreement dependent on additional, subjectively essential elements.

Art. 13 para. 1 lit. a MA.
Art. 13 para. 1 lit. b MA.
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. The manner in which the exchange of shares will be made must be specified, in-
cluding where and when the partners of the acquired company can exchange
their participation rights®.

. Specification of the time when the participation and membership rights confer an
entittement to a share in the profits of the acquiring company and all details per-

taining to this entitlement™.

. If the partners of the acquired company are paid cash or other compensation pur-
suant to Art. 8 MA, the amount of such compensation is to be stated in the merger

agreement™.

. Because the merging companies can make the merger retroactive for accounting
or tax reasons, the point in time must be stated when the activities of the acquired
company are regarded as being carried out for the account of the acquiring com-
pany61. 62.

. Special advantages being granted to the members of a management or adminis-
trative body or to managing partners are to be specified®.

. Depending on the legal form of the acquiring company, the responsibility for liabili-
ties of the other company can be extended to the partners®. Therefore, .the
names of the partners with unlimited liability also must be identified®.

Note that, pursuant to Art. 13 para. 2 MA, the elements mentioned in Art. 13 para. 1 lit.
¢ - f MA are not applicable to a merger between associations.

According to Art. 14 para. 1 MA, the ‘supreme management and administrative bodies
of the companies involved in the merger must prepare a written report which explains
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Art. 13 para. 1 lit. c MA.

Art. 13 para. 1 lit. d MA.

Art. 13 para. 1 lit. e MA.

Art. 13 para. 1 lit. f MA.

Art. 13 para. 1 lit. g MA.

A merger becomes legally effective only once it has been registered in the register of commerce
and published in the Swiss Official Gazette of Commerce, cf. Art. 22 MA and Art. 932 para. 2 CO.
Art. 13 para. 1 lit. h MA.

For example, see Art. 552 CO and Art. 568 CO for partners of a general partnership, Art. 594 CO
and Art. 604 CO for the general partners of a limited partnership, as well as Art. 764 para. 1 CO
for the partners of a corporation including partners with unlimited liability, charged with managing
the company.

Art. 13 para. 1 lit. i MA.

and substantiates the legal and business significance of the merger. If all partners
agree, small and medium-seized enterprises may, pursuant to Art. 14 para. 2 MA, dis-
pense with the preparation of a mer.ger'report. Each of the merging companies de-
cides for itself whether it wants to dispense with the preparation of a merger report. Ac-
cording to Art. 14 para. 5 MA, a merger report is not required in case of a merger be-
tween associations, but it is required in a merger between an association and a com-
pany with a different legal form. The merger report must address the following ele-
ments:

. The intended purpose of the merger and its consequences, in particular, the prin-
cipal motivations for the merger, the resulting changes of the legal forms as well
as the business and other consequences for the merging companies®.

. The merger agreement must be explained®.

. In order for partners to be able to judge whether their participation and member-
ship rights have been protected appropriately, the exchange ratio and possible
compensation payments are to be explained and justified®.

. If, instead of participation and membership rights in the acquiring company the
merger agreement aflocates either optional or mandatory cash or other compen-
sation to the partners of the acquired company, then the amount of such compen-
sation must also be explained in the merger report. If no right to choose with re-
spect of the participation and memberships offered, but only a cash or other com-
pensation payment is to be made, the reasons for a disruption in the continuity of
membership also must be stated®.

. If, based on the assets of the merging companies, there are special considera-
tions in the assessment of shares, which may be important in terms of determin-
ing the exchange ratio, then these also must be explained in the merger report™.

. Because, based on the exchange ratio of the shares, it may not be possible to
calculate the amount of the required capital increase necessary to be imple-
mented by the acquiring company, the extent of such capital increase must also
be explained in the merger report’™.

[

Art. 14 para. 3 lit. a MA.
Art. 14 para. 3 lit. b MA.
Art. 14 para. 3 lit. ¢ MA.
Art. 14 para. 3 lit. d MA.
Art. 14 para. 3 lit. e MA.
Art. 14 para. 3 lit. f MA,



. Depending on the legal form of the acquiring company, the legal position of the
partners of the acquired company may change. Therefore, the partners must be
extensively informed about new obligations (e.g. a personal obligation to make a
supplementary capital contribution or a personal obligation to render services) or
personal liabilities which result from the merger’,

. In the case of mergers between companies with different legal forms, the merger
report must explain in detait which duties may be imposed on the partners of the
acquired company in the new legat form of the acquiring company”.

. The merger report must provide details about the effects of the merger on the
employees of the merging companies. If there is a redundancy program, details
about it also must be provided™.

. The merger report should also point out the consequences of the merger for the
creditors of the merging companies’.

. Because a merger may depend on the granting of an official approval (e.g. the
approval by Swiss or foreign competition cormission), reference must be made in
the merger report whether such special approval is required for the merger and,
if o, whether it has been obtained or the application for approval is still pending’.

Finally, in the case of a combination merger, Art. 14 para. 4 MA requires a draft of the
articles of incorporation of the new company to be formed to be added to the merger
report.

Under Art. 15 para. 1 MA, in a merger of a corporate entity or a cooperative with par-
ticipation certificates, the merging companies are required to have the merger agree-
ment, the merger report and the balance sheet the merger is based on verified by a
specially qualified auditor. According to Art. 15 para. 2 MA, this verification is not re-
quired for mergers between smail and medium-sized enterprises if all partners agree.

Art. 15 para. 4 MA states that the results of the verification must be recorded in a writ-
ten report comprising the following elements:

. In order to protect the participation and membership rights of the partners, the ac-
quiring corporate entity must increase its share capital pursuant to Art. 9 MA with
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Art. 14 para. 3 lit. g MA.
Ant. 14 para. 3 lit. h MA.
Ant. 14 para. 3 lit. i MA.
Art. 14 para. 3 lit. ] MA.
Art. 14 para. 3 lit. k MA.
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the amount of the capital increase being depending on a variety of factors. The
amount of the capital increase is to be explained in the merger report’’. The veri-
fication report must confirm that the planned capital increase of the acquiring
company is sufficient to protect the rights of the partners of the acquired com-
pany’®. ‘

. Because the exchange ratio is of importance for the partners and the determina-
tion of it may be associated with difficulties, the verification report must confirm
that the exchange ratio is reasonable. The same applies to cash and other com-
pensation permitted by Art. 8 MA™®. The exchange ratio for participation rights can
be determined by employing various methods. Thus, in the merger report, the
method for determining the exchange ratio for participation rights is to be ex-
plained®. In addition, the specially qualified auditor has to explain why the method
employed appears appropriate®'. If several methods have been combined, the
relative importance attached to the methods used must be stated®.

. Finally, it is to be indicated in the verification report, which special considerations
had to be taken into account valuing the participation rights of the merging com-
panies in respect of the determination of the exchange ratio®.

Art. 16 MA regulates the disclosure of the essential documents pertaining to the merger
prior to the adoption of resolutions approving the merger at the general meetings. Each
merging company must, at its registered office, allow the partners to inspect the follow-
ing documents during a period of 30 days prior to the adoption of the merger resolution:

. merger agreement;
. merger report;
. verification report;

. annual financial statements and annual reports covering the last three business
years, as well as an interim balance sheet if that is required pursuant to Art. 11
MA.

See Art. 14 para. 3 lit. f MA.
Art. 15 para. 4 lit. a MA.
Art. 15 para. 4 lit. b MA.
See Art. 14 para. 3 lit. ¢ MA.
Art. 15 para. 4 lit. c MA.
Art. 15 para. 4 lit. d MA.
Art. 15 para. 4 lit. e MA.



The inspection right applies to all companies involved in the merger. Thus, the partners
of each company gain an opportunity to inspect the annual financial statements of each
other company. The partners may demand copies of the above-mentioned documents
from the merging companies, and these must be provided to them free of charge®. The
merging companies have to inform the partners in an appropriate manner about the
opportunity to inspect documents®. A publication in the publication organ of the com-
pany fulfils this requirement. If, however, all partners are known, a letter may suffice.
According to Art. 16 para. 2 MA, small and medium-sized enterprises are not bound by
this requirement if all partners agree.

Art. 17 para. 1 MA provides that the supreme management or administrative body of a
company shall inform the supreme management or administrative bodies of the other
companies involved if, for one of the merging companies, significant changes occur in
its assets or liabilities between the conclusion of the merger agreement and its approval
at the general meeting. Art. 17 para. 2 MA requires the supreme management or
administrative bodies of all merging companies to then examine whether the merger
agreement must be modified or if the merger must be abandoned; In the latter case,
they shall withdraw their proposal for approval. Otherwise, they shall explain at the

general meeting why the merger agreement does not need to be modified. If Art. 17 MA

is not observed, the merger resolution may be subject to a challenge in court pursuant
to Art. 106 MA. According to Art. 108 MA, the members of the supreme management or
administrative bodies may also be held responsible for any losses.

% Art. 16 para. 3 MA.

8  Art. 16 para. 4 MA.
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15 Merger Resolution, Registration in the Register of Commerce, and Legal
Effect

The merger agreement requires approval through a resolution adopted at the generai
meetings or — for general and limited partnerships — the approval of the partners®. Art.
18 MA sets out the majority requirements for the approval of a merger agreement:

. For corporations and corporations including partners with unlimited fiability, at
least two-thirds of the votes represented at the general shareholders’ meeting and
the absolute majority of the nominal share value represented by them®”.

. For a corporate entity to be acquired by a cooperative, the approval of all share-
holders or, in case of a limited liability company, of all partners®.

. For a limited liability company, at least three quarters of all partners who, in addi-
tion, represent at least three quarters of the company capital®.

. In case of a cooperative, a majority of at least two-thirds of the votes cast is gen-
erally necessary. If, as a result of the merger, an obligation to make a suppiemen-
tary capital contribution, another personal obligation or personal liability is intro-
duced or extended, the approval of at least three-quarters of all cooperative
members is required®.

. For associations, the approval of at least three-quarters of the members present
at the general meeting®'.

. For general and limited partnerships, the approval of all partners; however, the
partnership agreement may provide that the approval of at least three-quarters of
the partners is sufficient™.

Art. 18 para. 3 - 6 MA provides for special majority requirements for certain important

resolutions:

. If a corporation including partners with unlimited liability is to acquire another
company, the written approval of all partners of the acquired company who, as a
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See Art. 12 para. 2 MA in conjunction with Art. 18 para. 1 MA; because a merger has a consider-
able effect on the merging companies, it should be the general meeting as the supreme body of
the company which, as a matter of principle, adopts the merger resolution.

Art. 18 para. 1 lit. a MA.
Art. 18 para. 1 lit. b MA.
Art. 18 para. 1 lit. ¢ MA.
Art. 18 para. 1 lit. d MA.
Art. 18 para. 1 lit. e MA.
Art. 18 para. 2 MA.



result of the merger, acquire the status of partners with unlimited liability, is re-
quired pursuant to Art. 18 para. 3 MA. This majority requirement is required in
addition to the majorities provided for in Art. 18 para. 1 iit. a MA and prevents the
imposition of new obligations on the partners of the acquired company against
their will.

. Art. 18 para. 4 MA provides that if a corporation or corporation including partners
with unlimited liability, is to be acquired by a limited liability company and, as a re-
sult, an obligation to make a supplementary capital contribution or another per-
sonal obligation is introduced, then the approval of all affected shareholders or
partners is required.

. The principle of continuity of membership may be disregarded if cash or other

compensation is offered to the partners of the acquired company®. If the merger
agreement provides only for cash or other compensation, Art. 18 para. 5 MA pre-
scribes that the approval of at least 90% of the partners of the acquired company
with voting rights is required for approving the merger agreement.

° If a change in the company purpose occurs as a result of the merger, and if the

legal or statutory majority requirement for a change in purpose is different than
the majority required for the merger resolution, then both majority requirements
apply. This provision prevents the merger majority requirement from supplanting
the majority requirement a change in the company purpose. h

Because an association is a person-based entity, Art. 19 para. 1 MA states that mem-
bers of an association may resign from the association, without any obligations, within
two months following the adoption of the merger resolution. Resignations become ef-
fective retroactively as of the date of the merger resolution®.

The merger resolution, i.e. the approvai of the merger agreement at the general meet-
ing or by the partners, requires a notarial certification (6ffentliche Beurkundung)®.
However, in case of a merger between associations, a notarial certification is not re-
quired®.

ited liability company is increased”’, the capital increase must be registered in the reg-
ister of commerce at the same time as the merger. The acquiring company also must
submit the amended articles of incorporation and the required statements about the
capital increase to the register of commerce®. The acquired company is then deleted
from the register of commerce®, Finally, as a matter of factual logic, Art. 21 para. 4 MA
mentions that Art. 21 para. 1 - 3 MA is not applicable to associations not registered in
the register of commerce. According to Art. 22 para. 1 MA, a merger becomes legally
effective once it is registered in the register of commerce. At this point in time, all as-
sets and liabilities, all rights and obligations and all agreements of the acquired com-
pany are passed by operation of law to the acquiring company. These transfers of
rights and obligations'® take place without the need to adhere to otherwise applicable
regulations for the transfer. According to Art. 34 Acart, if the merger is a reportable
combination of enterprises under Art. 9 Acart, a merger becomes legally valid only after
the deadline pursuant to Art. 32 para. 1 Acart has expired or the approval for
implementation has been obtained. Therefore, Art. 22 para. 1 MA expressly states that
Art. 34 Acart is not affected by the Merger Act. Because associations not registered in
the register of commerce are not required to register their merger in the register of
commerce, the adoption of the resolutions approving the merger by all associations in-
volved determines the legal effective date of such mergers.

1.6 Protection of Creditors and Employees

Art. 8 MA provides special provisions for so-called restructuring mergers and contains
protective provisions for creditors™®'. Art. 25 para. 1 MA requires the acquiring com-
pany'® to secure the claims of creditors if they demand this within a period of three
months after the merger has become legally effective’®. This duty to provide security
extends to all debts of all merging companies which were incurred before the merger

See Art. 9 MA, see above (1./1.3, p. 11 et seq.
See Art. 652g CO.

Art. 21 para. 1 MA obliges the supreme management or administrative bodies of the ®  Art. 21 para. 3 MA.
merging companies to apply for registration of the merger in the register of commerce '™ Real estate, intangible assets, interests in other companies, duties, procedural defences,
as soon as the merger agreement has been approved at the general meetings or by individua! pesonal rights, claims based on company law etc.
the partners of all merging companies. Pursuant to Art. 21 para. 2 MA, if the share . .
&% ‘pa 50 . ging p. ) A H ) paA AL h h. o' Art. 6 para. 1 MA permits mergers for companies which no longer have assets equal to at least
capital of a corporation, a corporation including partners with unlimited liability or a lim- half of their nominal share capital, company or cooperative capital and the legally prescribed re-
= serves or which have liabilities exceeding their assets if the other companies involved in the
See Art. 8 para. 2 MA, see above 11./1.2, p. 10 et seq. . T : e, :
merger have disposable equity capital equal to the amount of the deficiency or over-indebtedness.
94
Art. 19 para. 2 MA. 102 o . .
As a result of the merger, the acquiried companies no longer exist (see Art. 21 para. 3 MA).
Art. 20 para. 1 MA. o

A merger is legally effective upon the registration of the merger in the register of commerce (see

Art. 20 para. 2 MA. Art. 22 para. 1 MA).
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became legally effective. Creditors must be informed about their rights by a notice pub-
lished three times in the Swiss Official Gazette of Commerce (Schweizerisches
Handelsamtsblatt)'™. The publication of this notice is not required if the specially quali-
fied auditor has confirmed that no claims are known or expected that could not be sat-
isfied by the disposable assets of the merging companies. In addition, Art. 25 para. 3
MA relieves the acquiring company from the obligation to provide security if it proves
that the merger does not jeopardise the fulfilment of the claims for which security has
been demanded. If necessary, the court, in response to an action by a creditor, decides
whether security needs to be provided. Finaily, Art. 25 para. 4 MA allows the relevant
company to satisfy a claim instead of providing security if the other creditors are not
harmed as a result'®,

A merger may result in the termination of the existing personal liability of partners for
the debts of the company ceasing to exist. Therefore, Art. 26 para. 1 MA provides for
the continuance of an existing personal liability of partners of the acquired company if
these liabilities were established or incurred before the merger becomes legally effec-
tive. For partners who will not be personally liable for the liabilities of the acquiring
company after the merger, their personal liability for debts of the acquired company will
be barred by the statute of limitations no later than three years after the merger has
taken legal effect'®. For claims, which become due after the publication of the merger
resolution, the three-year statute of limitations begins to run from the due date of the
claim'®.

Art. 27 para. 1 MA states that Art. 333 CO is applicable in respect of the transfer of
employment relationships to the acquiring company in a merger and thus the employ-
ment relationships, with all rights and obligations, are transferred to the acquiring com-
pany'®. However, an employee may reject the transfer of the employment relationship
and leads to the termination of the employment agreement after the expiry of the termi-
nation notice period'®. According to Art. 27 para. 2 MA, employees of the merging
companies may, under Art. 25 MA, demand the provision of security for their claims
arising from the employment relationship which are due when the employment agree-
ment legally could have been terminated or, if the transfer of the employment relation-
ship is rejected by the employee, when it is terminated. Finally, Art. 27 para. 3 MA im-
poses personal liability on the partners of the acquired company for claims arising from
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Art. 25 para. 2 MA.

See in particular Art. 285 et seq. DEBL.

The reference is to the registration in the register of commerce (see Art. 22 para. 1 MA).
Art. 26 para. 2 MA.

See Art. 333 para. 1 CO.

See Art. 333 para. 2 CO.

employment agreements. This personal liability extends to those claims arising from
the employment agreements, which are due when the employment relationship legally
could have been terminated or is terminated if the employee rejects the transfer of the
employment relationship.

Art. 28 para. 1 MA provides that the obligation to consult with the employees’ represen-
tation bodies under Art. 333a CO applies to the acquired company as well as the ac-
quiring company. Pursuant to Art. 28 para. 2 MA, the consultation of the employees’
representation bodies must occur prior to the adoption of the merger resolution pursu-
ant to Art. 18 MA and the supreme management or administrative body must provide
information at the general meeting about the result of the consultation. I the provisions
of Art. 28 para. 1 and 2 MA are not observed, the employees’ representation bodies
may seek a court order that prohibits the registration of the merger in the register of
commerce''°. Finally, Art. 28 para. 4 MA states that Art. 28 MA also applies to acquir-
ing companies that have their registered offices abroad.

g g Simplifications for Corporate Entities

Art. 3 et seq. MA provide various protective provisions in favour of partners. Such pro-
tections are not necessary if there is no risk for the rights of partners. Therefore, Art. 23
para. 1 MA provides for a simplified merger of corporate entities if:

. the acquiring corporate entity owns all shares with voting rights of the acquired
corporate entity (absorption of a subsidiary company by a parent company)'''; or

. a legal entity, a natural person or a legally or contractually connected group of
persons''® hold all shares with voting rights in the corporate entities participating

in the merger (merger between sister companies)'*®.

Pursuant to Art. 23 para. 2 MA, a simplified merger also is possible if the acquiring cor-
porate entity owns at least 90% of the shares with voting rights in the acquired com-
pany, provided that hoiders of minority shares:

. are offered as an option, in addition to the participation and membership rights in
the acquiring company, a cash or other compensation pursuant to Art. 8 MA,
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Art. 28 para. 3 MA. Pursuant to Art. 29a of the Federal Act on the Place of Jurisdiction in Civil
Matters of March 24, 2000, SR 272, the court at the seat of one of the companies involved in the
merger is the relevant one.

Art. 23 para. 1 lit. a MA.
This refers in particular to a sole proprietorship, a general partnership and a limited partnership.

Art. 23 para. 1 lit. b MA.
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which must be equivalent to the real value of the participation and membership
rights **4; and

. do not become subject to an obligation to make a supplementary capital contribu-

tion, to perform some other personal obligation or to assume a personal liability as

a result of the merger''®.

Art. 24 para.1 MA specifies that, to mergers in the cases described in Art. 23 para. 1
MA, the following provisions are not applicable:

. Art. 13 lit. b - e MA"'S;

. Art. 14 MA (merger report);

. Art. 15 MA (verification of the merger agreement and the merger report);
. Art. 16 MA (inspection right); and

e At 18 MA'

Finally, if the conditions mentioned in Art. 23 para. 2 MA are fulfilled, the following pro-
visions pursuant to Art. 24 para. 2 MA are not applicable:

. Art. 13 lit. ¢ - e MA;

. Art. 14 MA (merger report);
o At 16 MA™S

o Art. 18 MA™,
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Art. 23 para. 2 lit. a MA.
Art. 23 para. 2 lit. b MA.
This refers to those items associated with the principle of the continuity of membership.

The merger agreement does not require the approval by a resolution at the general meeting or by
the partners.

The inspection right needs not be granted.

The merger agreement need not be submitted for approval at the general meeting or by the part-
ners.

Demerger of Companies
2.4 Permissible Transactions

In a demerger, the divesting company divests all or parts of its assets and liabilities'*
to one or more acquiring companies in exchange for participation and membership
rights for its partners in the acquiring company or companies.

Art. 29 MA provides for two permissibie demerger transactions:

o the division (Aufspaltung)'®', in which a company divides all of its assets and li-
abilities into two or more parts and transfers them to two or more existing compa-
nies or companies formed in order to acquire the divested assets and liabilities.
The partners of the divesting company become partners of the companies acquir-
ing the transferred assets and liabilities. As a result of the division, the divesting
company is dissolved and deleted from the register of commerce.

. the spin-off (Abspaltung)'?, in which a company separates some assets and li-
abilities and transfers them to one or more existing companies or companies
formed in order to acquire the divested assets and liabilities. The partners of the
divesting company become partners of the acquiring company or companies.

Demergers — in contrast to transfers of assets and liabilities'?® - are characterised by
the principle of the continuity of the membership of the partners and the company’s as-
sets and liabilities, i.e. the partners of the divesting company receive participation and
membership rights in the acquiring company'*.

‘Art. 30 MA states that corporate entities'®® and cooperatives can demerge into corpo-
rate entities and cooperatives. It is not required that the acquiring companies be com-
panies of the same legal form as the divesting companies'®. Compared to mergers'?,
the range of demergers is limited because general and limited partnerships, associa-.
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From a tax perspective, note that a tax exemption for the reserves transferred with a demerger is
dependent on whether complete enterprises or complete business units of enterprises are being
transferred.

Art. 29 lit. a MA.

Art. 29 lit. b MA.

See below 11./4., p. 42.
See below I1./2.2., p. 26.
See Art. 2 lit. c MA.

Thus, for example, a corporation also has the option to divide into a cooperative and a limited
liability company.

See above il./1.1, p. 8.
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tions, foundations and occupational old age, survivors and disability institutions may
not participate in a demerger.

If a demerger is not permissible pursuant to Art. 30 MA, a similar result in economic
terms can be achieved through a transfer of assets and liabilities under Art. 69 et seq.
MA'2,

2.2 Effects on the Participation and Membership Rights

In order to enforce the principle of continuity of membership of partners for demergers,
Art. 31 para. 1 MA requires the protection of participation and membership rights pur-
suant to Art. 7 MA. With a reference to Art. 7 MA only, it is made clear that, contrary to
a merger'?®, cash or other compensation under Art. 8 MA may not be provided in case

of a demerger.

Art. 31 para. 2 MA provides for two ways of allocating the participation and member-
ship rights to the partners of the divesting company:

. The symmetrical demerger, in which the partners of the divesting company are al-
located participation and membership rights in the acquiring company in propor-
tion to their previous participation. In this transaction all partners must be treated
equally™.

. The asymmetrical demerger, in which the participation and membership rights in
the companies involved in the demerger are allocated by changing the proportion
of their previous participation'®*. Various ways to arrange this are conceivable:

- The partners of the divesting company receive participation and member-
ship rights in all acquiring companies, but not in proportion to their previous
participation in the divesting company.

- With two acquiring companies, one group of partners assumes the_ participa-
tion and membership rights of one of the acquiring companies and the other
group assumes the participation and membership rights of the other acquir-
ing company. '

- Certain partners receive participation and membership rights in the acquiring
company and simultaneously resign from their positions in the divesting
company and the remaining partners retain their participation and member-
ship rights in the divesting company.
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See below I1./4., p. 42 et seq.
See above 11./1.2, p. 10.
Art. 31 para. 2 lit. a MA.
Art. 31 para. 2 lit. b MA.

23 Capital Decrease, Capital Increase, Formation of a New Company, and In-
terim Balance Sheet

In the case of a division the divesting company is dissolved and deleted from the regis-
ter of commerce'™?. A spin-off does not result in the dissolution of the divesting com-
pany, but in a capital decrease unless the divesting company has disposable assets in
the amount of the book value of the portion of assets to be transferred’®®. Conse-
quently, a capital decrease always must be carried out in case of a spin-off if the di-
vesting company does not have disposable assets equal to the book value of the por-
tion of assets to be transferred. In conjunction with this capital decrease, Art. 32 MA
states that the provisions of the Swiss Code of Obligations concerning a capital de-
crease'* need not be taken into account because the protection of creditors is guaran-
teed by Art. 45 et seq. MA™®,

In both a division and a spin-off, the acquiring companies must increase their capital to
the extent necessary to protect the rights of the pariners of the divesting companies'?.

In the same manner as to the rules applied for mergers', Art. 33 para. 2 MA states
that, for a capital increase within the framework of a demerger, neither the provisions
concerning contributions-in-kind'* nor Art. 651 para. 2 CO apply.

Because a part of the divesting company’s assets and liabilities may also be trans-
ferred to a newly formed company, Art. 34 MA requires - analogously to Art. 10 MA in
the case of a merger — that the formation of the new company may only take place by
applying the incorporation provisions relevant for the particular type of company. How-
ever, the provisions about the number of founders for corporate entities, as well as the
provisions about contributions-in-kind are not applicable.
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138

137

See Art. 29 lit. a MA.

if a spin-off does not take place in conjunction with a corresponding decrease of the share capital
of the divesting company, this can lead to adverse tax consequences for those shareholders who
hold their participation rights in private assets (nominal vaiue principle).

Art. 733 et seq. CO for a corporation and a corporation including partners with unlimited liability,
Art. 788 para. 2 CO for a limited liability company and Art. 874 para. 2 CO for a cooperative.

See below 11./2.6., p. 32.
Art. 33 para. 1 MA.

See Art. 9 para. 2 MA; see above 11./1.3., p. 11.

Art. 634 CO, Art. 635 CO, Art. 635a CO and Art. 652e Chif. 1 CO.
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As in a merger'™, an interim balance sheet in accordance with Art. 36 MA must be
prepared if, as the date the demerger agreement was concluded or the demerger plan
prepared, the date of the relevant balance sheet is more than six months earlier or if,
important changes have occurred in the asset and liabilites of the companies involved
in the demerger since the date of the most recent balance sheet.

24 Demerger Agreement, Demerger Plan, Demerger Report and Verification

The prerequisite for a demerger is either a demerger agreement or a demerger plan.
Art. 36 para. 1 MA determines that the supreme management or administrative bod-
jes' of the companies involved must conclude a demerger agreement if a company
transfers assets and liabilities to an existing company via a demerger. However, if a
company wants to transfer assets and liabilities via a demerger to a newly formed
company, then according to Art. 36 para. 2 MA, its supreme management or adminis-
trative body has to prepare a demerger plan. The demerger agreement and the
demerger plan are required to be in writing and have to be approved by a resolution at

the general meetings'®'.

Art. 37 MA lists the objectively essential elements'® of a demerger agreement and a
demerger plan. The content of the demerger agreement or the demerger plan follows
the content of the merger agreement: The elements dealt with in Art. 37 lit. a, c - f as
well as g — h MA correspond to the objectively essential elements of a merger agree-
ment pursuant to Art. 13 lit. ¢, d, e, gand h MA'®, In addition, the demerger agreement
or the demerger plan must include the following:

. An inventory with an unambiguous identification of all assets and liabilities which

are intended to be transferred by the demerger'®. Real estate, securities and in-
tangible assets must be listed individually. The inventory must show the division
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See above 11./1.3, p. 11 as well as Art. 11 MA.
Concerning this, see above il./1.4., p. 12 et seq.
Art, 36 para. 3 MA in conjunction with Art. 43 MA.

Apart from the objectively essential elements, so-calied subjectively essential elements can also

be stipulated.
See above ll./1.4., p. 12

The transfer according to an inventory is basically always available for the transfer of any assets.
Because the neutral tax treatment of demergers is dependent on whether a complete enterprise or
a complete unit of an enterprise is being transferred, demergers in practice are aimost exclusively
used for the transfer of enterprise units.

of ali assets and liabilities and how they are allocated to the different acquiring
companies'®,

. A list of the employment relationships transferred by the demerger'®,

Art. 38 MA regulates the allocation of asset and liabilities which could not be aliocated
to any of the companies involved in the demerger according to either of the demerger
agreement or the demerger plan. Art. 38 para. 1 lit. a MA provides that such assets
become, in case of a division, the joint properly of all the acquiring companies, i.e. in
proportion to the net assets transferred to them, as set out in the demerger agreement
or the demerger plan. Pursuant to Art. 38 para. 1 lit. b MA assets not allocated remain,
in case of a spin-off, the property of the divesting company. Pursuant to Art. 38 para. 2
MA, the same applies by analogy for claims and intangible assets. As far as non-
allocated liabilities are concerned, Art. 38 para. 3 MA states that the companies in-
volved in the division are jointly and severally liable for those liabilities. Because the di-
vesting company remains in existence in a spin-off, it also continues to be liable for its
liabilities.

According to Art. 39 para. 1 MA, the supreme management or administrative bodies of
the companies involved in the demerger have to prepare a written report on the
demerger. Art. 39 MA is largely a parallel statement of the provisions applying to a
merger'¥’. However, because cash and other compensation cannot be provided in
case of a demerger'*®, the demerger report need not address this issue'*®. Surprisingty,
the legislators apparently assumed that a demerger did not require an official approval;
thus the demerger report need not include references to official approvais which have
been either obtained or are still pending'®.

Art. 40 MA specifically states that Art. 15 MA applies by analogy'®’, so the demerger
agreement or the demerger plan requires the same kind of verification report from a
specially qualified auditor as does a merger.

Likewise, the inspection right of partners largely follows the relevant principles for
mergers'* 1%, Art. 41 MA, however, contains two elements deviating from Art. 16 MA:

Art. 37 lit. b MA.

Art. 37 lit. i MA.

See Art. 14 MA; see above Il./1.4., p. 12,

See above 11./2.2, p. 26 et seq.

See Ant. 14 para. 3 lit. f MA, being the corresponding provision for mergers.
See Ar. 14 para. 3 lit. k MA, being the corresponding provision for mergers.
See above 11/1.4.,, p. 12.

See Art. 16 MA.
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. In contrast to the 30-day period available to partners in case of mergers for exer-
cising their inspection right, the period provided in Art. 41 para. 1 MA is two
months.

. Each of the companies involved in the demerger must publish notice of the oppor-
tunity to inspect such documents in the Swiss Official Gazette of Commerce'®.

If, between the conclusion of the demerger agreement or the preparation of the
demerger plan and the resolution approving the demerger by the general meeting, sig-
nificant changes occur in the valuation of the assets and liabilities, then Art. 17 MA ap-

plies by analogy'®.

25 Demerger Resolution, Registration in the Register of Commerce, and Le-
gal Effect

A demerger has far-reaching consequences for the rights of the partners'® and there-
fore the resolution must be approved at the general meetings or by the partners'®’.

Art. 43 para. 1 MA states that a resolution for the approval of the demerger agreement
or the demerger pian may only be submitted for approval at the general meetings if the
claims of the creditors have been secured when required by Art. 46 MA'®, Art. 43 para.
2 MA requires the same majorities for the approval of demerger resolutions as under
Art. 18 para. 1, 3, 4 and 6 MA require for the approval of merger resolutions'”. Be-
cause general and limited partnerships cannot be the object of a demerger'™® and cash
and other compensation cannot be paid in connection of a demerger'®', there was no
need for references to Art. 18 para. 2 and 5 MA. The same applies to Art. 19 MA, Art.
20 para. 2 MA, Art. 21 para. 4 and Art. 22 para. 2 MA, because associations cannot be
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See above I1./1.4., p. 12.

Art, 41 para. 4 MA. Pursuant to Art. 16 para. 4 MA, a notification in the appropriate form may be
sufficient in case of a merger, which may possibly be just a letter to the partners containing a rele-
vant message.

Art. 42 MA, see above I1./1.4., p. 12.

For example, a redistribution of the sharehoidings, establishment of new participation and mem-
bership rights, reduction of the company assets of the divesting company or dissolution of the di-
vesting company.

See Art. 36 para. 3 MA in conjunction with Art. 43 MA.
See below 11./2.8, p. 32.

See. above Il./1.5,, p. 19.

See above 11./2.1, p. 25 et seq.

See above i1./2.2, p. 26.

the object of a demerger's2. However, Art. 43 para. 3 MA provides that in the case of
an asymmetrical demerger, at least 90% of all partners with voting rights in the divest-
ing company must approve the demerger. In case of a demerger involving the forma-
tion of new companies, an approval by the general meeting of the new acquiring com-
panies, is not possible because these companies will exist only after the demerger has
been registered in the register of commerce'®, Thus, the approval of the demerger by
the divesting company is sufficient.

Just as with a merger resolution'®, the demerger resolution must be certified by a no-
tary pursuant to Art. 44 MA.

A demerger, too, must be registered in the register of commerce and, by applying Art.
931 para. 1 CO, notice of the demerger must be published in the Swiss Official Gazette
of Commerce'®. As in a merger'®, the supreme management or administrative bodies
must, pursuant to Art. 51 para. 1 MA, apply for registration of the demerger with the
register of commerce. Art. 51 para. 2 MA requires, in addition, that the amended arti-
cles of association of the divesting company are to be submitted to the register of
commerce if the.divesting company must decrease its capital as a result of the spin-
off'™”. Finally, Art. 51 para. 3 MA states that, in case of a division, the divesting com-
pany will be deleted from the register of commerce when the demerger is registered'®,

In the same manner as a merger pursuant to Art. 22 MA'™®®, Art. 52 MA provides that a
demerger is legally effective with its registration in the register of commerce, i.e. a con-
stitutive effect is attached to the registration of the demerger in the register of com-
merce. At this point in time, by operation of law, all assets and liabilities listed in the in-
ventory'”® are passed from the divesting company to the acquiring companies. In case
of demerger, a partial universal succession (partielle Universalsukzession)'” takes

168

169

170

See above I1./2.1, p. 25 et seq.

See Art. 51 et seq. MA.

See Art. 20 MA; concerning this, see above i1./1.5., p. 19 et seq.

Art. 51 para. 1 MA.

See Art. 21 para. 1 MA, concerning this, see above 11./1.5., p. 19 et seq.

See analogous determination in Art. 21 para. 2 MA regarding capital increase in case of a merger.

See analogous determination in Art. 21 para. 3 MA regarding the deletion, in case of a merger, of
the acquired company.

See above 11./1.5., p. 19 et seq.
See Art. 37 {it. b MA.

The partial universal succession (partielle Universalsukzession) is a ,partial® one only because it
does not cover all assets and liabilities of the divesting legal entity but merely those assets and li-
abilities, which the legal entities involved want to transfer (see Beretta, Piera, Vertragsiibertragun-
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place, and therefore no approval of a third party is required for the transfer of the con-
tractual relationship'2. A further effect of a demerger concerns the relationship be-
tween partners. With the registration of the demerger in the register of commerce, the
partners of the divesting company receive participation and membership rights in the
acquiring company as set out in the demerger agreement or the demerger plan'™®, As
in the case of a merger'”®, Art. 34 Acart remains unaffected '’
must be notified to the competition commission is deferred until the expiry of the dead-

, i.e. a demerger which

line under Art. 32 para. 1 Acart or the approval of the demerger.

2.6 Protection of Creditors and Employees

Compared to a merger, a demerger may be associated with increased risks for the
creditors because the spin-off reduces the asset base of the divesting company by the
transferred assets. The asset base becomes correspondingly smaller because either a
capital decrease occurs equivalent to the amount of the book value of the transferred
assets'”® or disposable assets are reduced accordingly. Furthermore, a division always
results in a change of debtor. Therefore, in contrast to a merger'”’, the application of
protective measures for creditors must take place before a demerger develops its ef-
fects. The demerger agreement or the demerger plan must not be submitted to the
general meeting or the partners until the claims of creditors who have made a relevant
request, have been secured'™®. Thus, Art. 45 MA providés that the creditors of all com-
panies involved in the demerger are to be notified by the publication of notice in the
Swiss Official Gazette of Commerce that they méy demand security for their claims.

Art. 46 MA largely corresponds to the protection provisions for creditors in respect of
mergers under Art. 25 MA'™. Although in the case of a merger the creditors of the
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gen im Anwendungsbereich des geplanten Fusionsgesetzes, in SJZ 98 (2002) No. 10 p. 249 et
seq.; dissenting opinion: Turin, Nicholas, Le transfert de partimoine selon le projet de loi sur la fu-
sion, thesis Neuchatel 2003, p. 56 et seq.).

Beretta, Piera, Vertragsiibertragungen im Anwendungsbereich des geplanten Fusionsgesetzes, in
SJZ 98 (2002) No. 10 p. 249 et seq.; dissenting opinion: Turin, Nicholas, Le transfert de parti-
moine selon le projet de loi sur la fusion, thesis Neuchatel 2003, p. 114 et seq.

See Art. 37 lit. c and e MA.

See Art. 22 para. 1 MA; see above 11./1.5., p. 19.

Art. 52 last sentence MA.

See Art. 32 MA.

See Art. 25 para. 3 MA and above 11./1.6, p. 21 et seq.
Art. 43 para. 1 MA.

See above 11./1.6, p. 21 et seq.
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companies involved may demand security within a period of three months after the
merger has taken legal effect’®, all companies involved in the demerger must, accord-
ing to Art. 46 para. 1 MA, secure their liabilities if the creditors demand this in accor-
dance with Art. 45 MA, within two months after the third publication of the notification in
the Swiss Official Gazette of Commerce. In addition to the entitiement of security pur-
suant to Art. 46 MA, Art. 47 para. 1 MA provides for secondary joint liability of all com-
panies involved in the demerger if the claims of a creditor are not satisfied by the com-
pany to which liabilities were allocated pursuant to the demerger agreement or the
demerger plan (company with primary liability). Due to this joint liability, each of the
companies can be sued for all liabilities. Recourse to the other companies involved
remains open in respect of their internal relationships. Under Art. 47 para. 2 MA a
company with secondary liability can be sued only if the claim has not been secured’®'
and the company with primary liability:

. has become bankrupt;
. has been granted a composition moratorium or postponement of bankruptcy;

e _ has been subject to debt enforcement resuiting in the issuance of a final certifi-
cate of loss;

. has transferred its registered office to a foreign country and can no longer be
sued in Switzerland; or

. has transferred its registered office from one foreign state to another and, as a re-
sult,a considerable impediment to legal prosecution has arisen.

Art. 48 MA applies the personal liability provisions of Art. 26 MA to demergers by anal-
ogy'®. The provisions regarding the transfer of employment relationships, security for
claims arising from employment agreements, the personal liability of partners for claims
arising from employment agreements and the consultation of employees’ representa-
tion bodies are also applied by analogy to the relevant provisions for mergers'®,

See Art. 25 para. 1 MA and above 11./1.6, p. 21 et seq.
See Art. 46 MA.

See above 11./1.6., p. 21 et seq.

Art. 49 et seq. MA; see above 11./1.6., p. 21 et seq.



Art. 53 MA provides that a company can change its legal form (conversion) without
modifying its legal relationships. This means that the company retains its identity and
type of legal personality despite a change in the legal form, i.e. a conversion does not
require a company to be re-formed in the new legal form.

In the same manner as the provisions regulating mergers "® and demergers'®, Art. 54
MA lists the following permissible conversions:

e acorporate entity may convert into a corporate entity with a different legal form'®®

e ageneral partnership may convert into a corporate entity or a cooperative'®. Be-
cause a general partnership does not have the status of a legal entity, a new legal
entity emerges as a result of the conversion of a general partnership into a corpo-
rate entity or cooperative. Furthermore, a general partnership can be converted
into a limited partnership'®. For the conversion of a general partnership into a lim-
ited partnership, special rules under Art. 55 MA, explained below, apply as well.

. a limited partnership can be converted into a corporate entity, a cooperative or a
general partnership'®. For the conversion of a limited partnership into a general
partnership, the special rules under Art. 55 MA also apply.

. a cooperative with or without participation certificates may be converted into a
. A cooperative without participation certificates also can be
converted into an association if the association is then registered in the register of

. an association may be converted into a corporate entity or a cooperative if the as-
sociation has been registered in the register of commerce'®,

3. Conversion of Companies
2 Permissible Transactions
or a cooperative',
= 191
corporate entity
commerce'®?,
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See Art. 4 MA, see above p. 8.
See Art. 30 MA, see above p. 25,
Art. 54 para. 1 lit. a MA.

Art. 54 para. 1 lit. b MA.

Art. 54 para. 2 lit. 2a and b MA.
An, 54 para. 2 lit. ¢ MA.

Art. 54 para. 3 lit. a - ¢ MA.

Art. 54 para. 4 lit. a MA.
Art. 54 para. 4 lit. b MA.
Art. 54 para. 5 MA.

Art. 55 MA contains special rules for the conversion of generai or limited partnerships.
The conversion of a general partnership into a limited partnership may take place by a
limited partner joining the general partnership'® or the acquisition of the position of a
fimited partner by a partner having unlimited liability'®®. A limited partnership may be
converted into a general partnership by all limited partners resigning from the limited
partnership'®® or becoming partners having unlimited fiability'”’. The provisions of Art.
53 - 68 MA are otherwise not applied to conversions pursuant to Art. 55 MA. Finally,
Art. 55 para. 3 MA permits the continuation of a general or limited partnership as a sole
proprietorship pursuant to Art. 578 CO and the provisions of the Merger Act are not ap-
plicable here.

3.2 Effects on the Participation and Membership Rights

Art. 56 para. 1 MA states that participation and membership rights remain intact follow-
ing a conversion. Thus, the pariners must receive participation or membership rights in
the new company which are related to their current ownership interests, even if they

_are not identical. Despite the granting of continuity of membership, partners are not
protected against changes in their rights and obligations as a result of the change in le-
gal form'®. In contrast to mergers'™® and demergers®®, Art. 56 MA does not provide for
a compensation payment. As in demergers®, but in contrast to mergers®, it also is
not possible in conversions to provide the partners of the company to be converted with
cash or other compensation. The rights of the partners without participation certificates
as well as the rights of the holders of shares without voting rights, of special rights and
of profit sharing certificates are set out in Art. 56 para. 2 - 5 MA and parallel the content
of Art. 7 para. 3 - 6 MA, applicable to mergers™.
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Art. 55 para. 1 lit. a MA.
Art. 55 para. 1 lit. b MA.
Art. 55 para. 2 lit. a MA.
Art. 55 para. 2 lit. b MA.

If, for example, a corporation is converted into a cooperative, the former shareholders are, pursu-
ant to Art. 866 CO, charged with a new duty of loyalty. in case of the conversion of a corporation
into a limited liability company, a new competition prohibition pursuant to Art. 818 CO now exists.

Art. 7 para. 2 MA, see above 11./1.2, p. 10.

Art. 31 MA in conjunction with Art. 7 MA, see above 11./2.2, p. 26.
See above 11./2.2, p. 26.

See above 11./1.2, p. 10.

See above I1./1.2., p. 10.
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33 Formation and Interim Balance Sheet

A conversion leads to a change in legal form and not to the formation of a new com-
pany. Nevertheless, the specific incorporation prerequisites applicable to the new legal
form must be observed. Therefore, Art. 57 MA states that the provisions of the Swiss
Civil Code and the Swiss Code of Obligations pertaining to the incorporation of compa-
nies also apply to conversions®®. This guarantees that a conversion is not used to cir-
cumvent the incorporation requirements, for example, provisions relating to the contri-
bution for the share capital, the registered name, the purpose and the organisation of
the company, as well as the prescribed forms®®. A company has to adapt its articles of
incorporation or other constitutional documents to eliminate those elements that are not
compatible with the new legal form. If necessary, governing company bodies required
in the new legal form are to be appointed. Although the incorporation provisions of the
new legal form are to be observed, Art. 57 MA specifies that the provisions about the
number of founders for corporate entities and the provisions about contributions-in-kind
are not applicable®®. However, because a cooperative is not a corporate entity, the
minimum number of seven founders for the conversion into a cooperative must be ob-
served in any case. This is based on the cooperative principle of own common action
pursuant to Art 828 para. 1 CO, which is based on the idea of several persons joining
together.

A conversion may only take place on the basis of a receni balance sheet. If the rele-
vant balance sheet date is more than six months earlier than the date of the conversion
report, then, pursuant to Art. 58 MA, an interim balance sheet must be prepared. The
same applies if significant changes have occurred in the assets and liabilities of the
company since the balance sheet was prepared regardless of the relevant balance
sheet date. The discussion of the interim balance sheet under Art. 11 MA in relation to
mergers® and Art. 35 MA in relation to demergers®® applies here as well.
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Art. 10 MA is similar in relation to combination mergers and Art. 34 MA is similar in reiation to
demergers.

Thus, for example, for a conversion of a limited liability company into a corporation, the mandatory
share capital is CHF 100'000.-- (see Art. 621 CO); in addition, the company is required to elect an
auditor (see Art. 727 et seq. CO). In case of the conversion of a cooperative (see Art. 828 para. 1
COj) into an association, the economic purpose of the cooperative has to be changed into a non-
economic one (see Art. 60 para. 1 CC). For the conversion of a corporation into a limited liability
company, at least 50% of the company contributions should have been made (see Art. 774 para. 2
CO).

See identical rules for combination mergers (Art. 10 MA) and demergers (Art. 34 MA).
See above 11./1.3., p. 11.
See above 11./2.3., p. 27.
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34 Conversion Plan, Conversion Report and Verification

A conversion is based on a written conversion plan which, pursuant to Art. 9 para. 1
MA, is to be prepared by the supreme management or administrative body®®. As set
out in Art. 64 MA, the conversion plan must subsequently be submitted for approval at
the general meeting or, in case of a general and limited partnership, to the partners®'°.

Art. 60 MA lists the required elements of the conversion plan, which are fewer in num-
ber than those required for the merger agreement®’, the demerger agreement or the

demerger plan®'2

. The name or registered name, the registered office and the legal form prior to and

after the conversion®'®;

. the articles of incorporation of the new company so that the partners may be able
to inform themselves about the iegal form of the company after the conversion®'*;
and

. the number, the kind and the amount of participation rights allocated to partners
or more detailed information about the content of the membership rights of the

partners after the conversion®'®.

217’ a

As in the merger report for mergers®'® and the demerger report for demergers'
conversion report must be prepared for a conversion, which is meant to provide infor-
mation for the partners and to protect their interests. Just as for a merger®® and a
demerger?'®, the preparation of the written conversion report is, under Art. 61 para. 1

MA, the responsibility of the supreme management and administrative body. Art. 61

See Art. 12 MA as well as above 11./1.4, p. 12.

See the same rules regarding merger agreements (Art. 12 para. 2 MA in conjunction with Art. 18
MA) or regarding demerger agreements and demerger plans (Art. 36 para. 3 MA in conjunction
with Art. 43 MA).

See Art. 13 MA as well as above 11./1.4, p. 12 et seq.
See Art. 37 MA as well as above 1l./2.4, p. 28 et seq.
Art. 60 lit. a MA.

Art. 60 lit. b MA.

Art. 60 lit. c MA.

Art. 14 MA.

Art. 39 MA.

See Art. 14 para. 1 MA.

See Art. 39 para. 1 MA.
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para. 3 MA defines the content of the conversion report. The objectives and conse-
quences of the conversion?, the exchange ratio for participation rights or the member-
ship rights of the partners®', a potential obligation to make a supplementary capital
contribution, other personal obligations and the personal liability which results from the
conversion for the partners®? and obligations which may be imposed on the partners in
the new legal form?? follow the provisions of Art. 14 para. 3 lit. a, ¢, g and h MA in rela-
tion to the merger report or Art. 39 para. 3 lit. a, ¢, e, and f MA in relation to the
demerger report®®*. The conversion plan must explain the following additional elements:

. It must be confirmed that the incorporation provisions for the new legal form have
been observed?®,

. Because, pursuant to Art. 60 lit. b MA, the new articies of incorporation adopted
form an integral part of the conversion plan, the partners have to be informed in
detail about them?,

Given the requirement that all partners approve the conversion, Art. 61 para. 2 MA re-
lieves small and medium-sized enterprises of the obligation to prepare a conversion
report.

As with mergers® and demergers®®, a specially qualified auditor must verify the
documentation used as the basis for the conversion, i.e. the conversion plan, the con-
version report and the balance sheet on which the conversion is based on. Pursuant to
Art. 62 para. 3 MA, the company is obliged to provide the auditor with all relevant in-
formation. According to Art. 62 para. 4 MA, the auditor must confirm that the prerequi-
sites for the conversion have been met and, in particular, that the rights of the partners
will be protected after the conversion. Most of all, this item addresses the preservation
of participation and membership rights required by Art. 56 MA and the provisions re-
garding the formation a company which are contained in Art. 57 MA. In these respects,

20 Art. 61 para. 3 lit. a MA.

2" Ant. 61 para. 3 lit. d MA.

22 At 61 para. 3 lit. e MA.
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Art. 61 para. 3 lit. f MA.

See above l1./1.4, p. 12 ff. or I1./2.4, p. 28 et seq. Since it is obvious that, in case of a conversion,
no compensation payment can be paid, the conversion report does not need to contain details in
this respect.

Art. 61 para. 3 lit. b MA.
Art. 81 para. 3 lit. c MA.
See Art. 15 MA, above [1./1.4, p. 12 et seq.
See Art. 40 MA, above I1./.2.4, p. 28 et seq.
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the content of a verification report in connection with a conversion differs from a verifi-
cation report in connection with a merger or demerger™®.

Consistent with the provisions for mergers®® or demergers®', small and medium-sized
enterprises need not obtain this verification if all partners agree™.

Art. 63 MA deals with the inspection right of partners which is in line with the relevant
provisions regarding mergers®® and largely repeats the provisions regarding demerg-
ers®, Art. 63 para. 1 MA prescribes that the company, at its registered office, must
provide the partners, during a period of 30 days prior to the adoption of the resolution
approving the conversion®®, with an opportunity to inspect the following documents®®:

. the conversion pian pursuant to Art. 60 MA;

. the conversion report pursuant to Art. 61 MA;

. the verification report pursuant to Art. 62 MA; and

. the annual financial statements and annual reports of the last three business
years as well as, if applicable, the interim balance sheet pursuant to Art. 58 MA.

Partners are entitled to receive copies of these documents free of charge®. Pursuant
to Art. 63 para. 4 MA, the company is obliged to inform the partners in an appropriate
manner about the opportunity to inspect these documents. This provision is consistent
with Art. 16 para. 4 MA in case of mergers and with Art. 41 para. 4 MA in case of
demergers®®. Pursuant to Art. 83 para. 2 MA, small and medium-sized enterprises also
need not permit the inspection of these documents if all partners agree®™®.

See Art. 15 MA, above 11./1.4, p. 12 et seq. or Art. 40 MA in conjunction with Art. 15 MA, above
11.7.2.4, p. 28 et seq.

See Art. 15 para. 2 MA, above 11./1.4, p. 12 et seq.

See Art. 40 MA in conjunction with Art. 15 para. 2 MA, above i1./.2.4, p. 28 et seq.
Art. 62 para. 2 MA.

See Art. 16 MA, above I1./1.4, p. 12 et seq.

See Art. 41 MA, above 11./2.4, p. 28 et seq.

Art. 41 para. 1 MA states that, in case of a demerger, access to the relevant documents must be
made available during the two months prior to the resolution.

See Art. 63 MA.
Art. 63 para. 3 MA.
See above 11./1.4., p. 12.

Art. 63 para. 2 MA; see Art. 16 para. 2 regarding mergers or Art. 41 para. 2 MA regarding
demergers.
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3.5 Conversion Resolution, Registration in the Register of Commerce, and
Legal Effect

As in the case of the merger agreement for mergers®® and the demerger agreement or
the demerger plan for demergers®, the conversion plan must be submitted for ap-
proval at the general meeting or, in case of general and limited partnerships, to the
partners®?. The majorities required for the adoption of the conversion resolution, speci-
fied in Art. 64 para. 1 MA, follow those in Art. 18 MA for mergers between companies of
different legal form®*. However, Art. 64 MA does not contain a provision identical to
Art. 18 para. 3 MA, i.e. in case of a conversion into a corporation including partners
with unlimited liability, the written approval of all partners, in addition to the majorities
pursuant to Art. 64 para. 1 MA, who obtain the status of partners with unlimited liability
as a result of the conversion, is not required. Because a payment of compensation is
not permissible in case of a conversion, a prévision equivalent to Art. 18 para. 5 MA
does not appear in Art. 64 MA.

As in the case of mergers®* and demergers?®, the conversion resolution must be certi-
fied by a notary pursuant to Art. 65 MA for reasons of legal certainty and because a
company, as a result of the conversion, assumes a new legal form for which a notarial

certification is required®®.

Because all companies that are allowed to convert pursuant to Art. 54 MA must be reg-
istered in the register of commerce, a conversion always requires a modification of the
current registration in the register of commerce. Therefore, Art. 66 MA prescribes that
the supreme management or administrative body has to apply for registration of the
conversion in the register of commerce. Finally, Art. 67 MA states that the conversion
takes legal effect upon its registration in the register of commerce, i.e. according to this
provision, a constitutive effect is attached to the registration of the conversion in the
register of commerce®”. For conversions, in contrast to mergers and demergers, the

registration in the register of commerce does not result in a universal succession (Uni-
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See Art. 12 para. 2 in conjunction with Art. 18 MA, see above 11./1.5, p. 19 et seq.
See Art. 36 para. 3 MA in conjunction with Art. 43 MA, see above 11./2.5, 30 et seq.
Art. 64 para. 1 and 2 MA.

See above [I./1.4,, p. 12 and 11./2.4, p. 28.

See Art. 20 para. 1 MA and above 11./1.5, p. 19 et seq.

See Art. 44 MA and above 11./2.5, p. 30.

See Art. 65 MA.

The same with mergers (see Art. 22 para. 1 MA and above i1./1.5, p. 19 et seq.) and demergers
(see Art. 52 MA and above ii./2.5, p. 30 et seq.).

versalsukzession) because there is no legal transfer; rather the current legal entity con-
tinues to exist, albeit in a new legal form®*.

3.6 Protection of Creditors and Employees

In case of a conversion, a company merely changes its legal form. Thus, there is no
change in debtor for the creditors. A conversion has no influence on the existence or
amount of a company’s assets. Therefore, the risk that the interests of creditors are
harmed is less likely in case of a conversion than a demerger or merger. Nevertheless,
the rights of the company’s creditors may be harmed under certain conditions; for ex-
ample, if the liability for debts is changed to the disadvantage of creditors by selecting a
particular legal form®®. To address this, Art. 68 para. 1 MA specifies a protective
measure: the continuation of the partners’ personal liability under Art. 26 MAZ®.

Such protective requirements in case of a conversion are of less importance for em-
ployees than with other restructuring transactions. In order to guarantee the continua-
tion of a possible personal liability of the partners for the company’s debts arising from
an employment agreement, Art. 68 para. 2 MA declares that Art. 27 para. 3 MA is ap-
plicable to conversions by analogy®'.
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See Art. 53 MA.

If a general partnership, for example, in which the partners have an unlimited, secondary liability
for the company's debts, is converted into a corporation, the creditors will be deprived of this
unlimited, secondary liability of the partners.

See above 11./1.8, p. 21 et seq.

See above i1./1.6, p. 21 et seq.
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Transfer of Assets and Liabilities
4.1 General

General and limited partnerships, corporations, corporations including partners with
unlimited liability, limited liability companies, associations, cooperatives, as well as sole
proprietorships registered in the register of commerce may carry out a transfer of as-
sets and liabilities. The transfer of the assets and liabilities, including contractual rela-
tionships, takes place by operation of law in one act via partial universal succession
(partielle Universalsukzession)®2. The registration in the register of commerce of the
divesting legal entity is necessary because a transfer of assets and liabilities may be
carried out without complying with the usual requirements for the transfer of such as-
sets and liabilities. It is only possible to do so without complying with the usual re-
quirements for such transfers, in particular without the entry into the land register, if the
necessary notice to third parties of the transfer is accomplished by the registration in
the register of commerce®®.

The transfer of assets and liabilities by institutions under public law — both the divesti-
ture as well as acquisition — is governed by Art. 99 para. 2 MA®*. Foundations and oc-
cupational old age, survivors and disability institutions also may carry out a transfer of
assets and liabilities, which is governed by Art. 86 et seq. MA®® and Art. 98 MA%®,

Because the transfer of assets and liabilities pursuant to Art. 69 et seq. MA and the
demerger pursuant to Art. 29 et seq. MA have certain similarities, Art. 69 para. 1 sec-
ond sentence MA provides that only the demerger provisions apply if the partners of
the divesting company receive participation or membership rights in the acquiring com-
pany. it is a characteristic of the transfer of assets and liabilities that the participation
and membership rights of partners of the divesting company remain intact. A possible
consideration for this transfer is to be paid to the divesting company.

In order to protect the rights and interests of the creditors of the divesting company, Art.
69 para. 2 MA states that the legal and statutory provisions about capital protection and
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The universal succession is only a “partial* one because it is not related to all the assets and li-
abilities of the divesting legal entity, but merely to those items which the legal entities involved
would like to transfer (see Beretta, Piera, Vertragsibertragungen im Anwendungsbereich des ge-
planten Fusionsgesetzes, in SJZ 98 (2002) No. 10 p. 249 et seq.; dissenting opinion: Turin, Nicho-
las, Le transfert de partimoine selon le projet de oi sur la fusion, thesis Neuchétel 2003, p. 56 et

seq.).

Concerning this, see Art. 73 MA.
See below 11./7., p. 58.

See below 11./5., p. 48 et seq.
See below I1./6., p. 52 et seq.

the liquidation of a company in case of a transfer of assets and liapilities remain unaf-
fected #7. Thus, for the protection of creditors, it is assumed, that a legally valid disso-
lution resolution of the divesting company exists if the transfer of the assets and liabili-
ties of the divesting company is equivalent to an act of liquidation.

4.2 Transfer Agreement

As in the case of mergers®® and demergers®®, a transfer of assets and liabilities also is
based on an agreement which, under Art. 70 para. 1 MA, must be concluded by the
supreme management or administrative bodies of the legal entities involved in the
transfer of assets and liabilities. In addition to this agreement, resolutions adopted at
the general meeting or by the partners are possible and even required if, in respect of a
transfer of assets and liabilities, an amendment of the articles of incorporation is re-
quired as a result of a capital decrease or a change in the purpose of the company, or
if the transfer of assets and liabilities is equivalent to a de facto liquidation and, as a
consequence, a dissolution resolution must be provided. In this context, it should also
be mentioned that according to legal precedent set by the Swiss Federal Supreme
Court®™®, the sale of the entire enterprise with all assets of the company is not a legal
act covered by the company purpose. In other words, the board of directors is pre-
vented from selling the entire enterprise.

According to Art. 70 para. 2 MA, the transfer agreement is required to be in writing. If
real estate is transferred, the relevant parts of the agreement must be certified by a
notary. A single notarial certification is, however, sufficient, even if the real properties
are located in different cantons. The notarial certification shail be established by a
notary serving the same geographic area in which the registered office of the divesting
legal entity is located.

Art. 71 para. 1 MA lists the objectively essential elements that need to be contained in
the transfer agreement. In addition, the parties may include subjectively essential ele-
ments in the transfer agreement.

The transfer agreement must contain the following elements:
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2680

Covered by this, for example, are the prohibition, for corporations, of the repayment of share
capital to shareholders (Art. 680 para. 2 CO) or the provisions regarding liquidation (Art. 739 et
seq. CO), in particular the call for filing of claims pursuant to Art. 745 para. 2 CO.

Art. 12 et seq. MA; see above 11./1.4, p. 12.
Art. 36 et seq. MA, see above I/ 2.4, p. 28.
BGE 116 1l 323.
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. The registered name or name, registered office and legal form of the legal entities
involved in the transfer of assets and liabilities®".

. For reasons of legal certainty, the assets and liabilities to be transferred must be
specifically identified in an inventory and real estate, securities and intangible as-
sets®? must be listed individually®®® because an inventory forms the basis of a
transfer of assets and liabilities®“.

) The transfer agreement must provide the total value of the assets and liabilities to
be transferred. Under Art. 71 para. 2 MA, the difference between these two
amounts must be a positive value®®,

. The consideration to be paid by the acquiring legal entity is an essential element
of the transfer agreement. Regardless of whether the transfer takes place with or
without a consideration, either the value of this consideration is to be mentioned in

the transfer agreement or it is to be stated that no consideration will be provided.-

As has been mentioned already?®, the consideration must not consist of participa-
tion or membership rights in the acquiring company which are conferred to the
partners of the divesting company. However, the consideration may consist of
participation or membership rights in the acquiring company if they are allocated
to the divesting company.

° Because the transfer of assets and liabilities or parts thereof may include the
transfer of employment relationships®’, the transfer agreement must include a list
of the employment relationships that are transferred®®.

For reasons of lega!l certainty and because the divesting legal entity continues to exist
after a transfer of assets and liabilities, Art. 72 MA states that the assets, accounts re-
ceivable and intangible assets that cannot be allocated clearly pursuant to the inven-
tory, remain part of the assets and liabilities of the divesting legal entity®®®.

Art. 71 para. 1 lit. a MA.

For example, know-how and goodwill.

Art. 71 para. 1 lit. b MA.

See analogous rules for demergers in Art. 37 lit. b MA; see above il./2.4, p. 28.
Art. 71 para. 1 lit. ¢ MA,

See Art. 89 para. 1 second sentence MA; see above 11./4.1, p. 42.

Pursuant to Art. 76 para. 1 MA, Art. 333 CO is applicable.

Art. 71 para. 1 lit. e MA.

See the corresponding rules for demergers pursuant to Art. 38 para. 1 lit. b and para. 2 MA; see
above 11./2.4, p. 28. For that reason, too, one can refer to it as a partial universal succession.

4.3 Registration in the Register of Commerce and Legal Effect

The principle of the partial universal succession? allows, in case of a transfer of as-
sets and liabilities, a totality of rights and obligations, assets and liabilities, as well as
entire contractual relationships to be transferred without complying with the usual for-
mal requirements for the transfer of such items®". Not complying with these formal re-
quirements makes it mandatory, though, that notice of the transfer is given to third par-
ties in a different manner. Thus, the registration of the transfer of assets and liabilities
in the register of commerce is required because inspection of the register of commerce
allows the reconstruction of the fact that a transfer of assets and liabilities has oc-
curred. Therefore, Art. 73 para. 1 MA requires the supreme management or administra-
tive body of the divesting legal entity to register the transfer of assets and liabilities in
the register of commerce. Pursuant to Art. 931 para. 1 CO, this is to be published in the
Swiss Official Gazette of Commerce.

Under Art. 73 para. 2 MA, the transfer of assets and liabilities takes legal effect upon its

registration in the register of commerce®?

. At this point in time, all assets and liabilities
listed in the inventory are transferred by operation of law to the acquiring legal entity.
Thus, a constitutive effect is attached to the entry into the register of commerce. Art. 34

Acart remains unaffected by this provision®”®.

4.4 Information of the Partners

Art. 70 MA requires the transfer agreement to be conciuded by the supreme manage-
ment or administrative body of the legal entities involved in the transfer of assets and
liabilities. Except for certain circumstances” and in contrast to mergers?®, demerg-
ers?’® or conversions?”’, there is no requirement to obtain approval by a resolution from
the general meeting or, in case of general or limited partnerships, from the partners for
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See above 11./4.1, 42.

Constitutive entries into the land register, endorsement of order papers as well as the assignment
of claims or the approval of third parties regarding the transfer of contractual relationships are not
required.

Thus, it is the same as for mergers (see Art. 22 para. 1 MA), demergers (see Art. 52 MA) and
conversions (see Art. 67 MA).

See Art. 22 para. 1 MA regarding mergers, see above I1./1.5., p. 19 and Art. 52 MA regarding
demergers.

See above 1I./4.2., p. 43

See Art. 18 MA,; see above i1./1.5., p. 19.
See Art. 43 MA; see above 11725, p. 30.
See Art. 64 MA; see above 11./.3.5., p. 40.
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a transfer of assets and liapilities. In contrast to mergers®”®, demergers®”® or conver-
sions®°, the Merger Act does not require the preparation of a verification report or the
observance of a special inspection right for partners with regard to transfers of assets
and liabilities. Under to Art. 74 para. 1 MA, the supreme management or administrative
body of the divesting company must, however, inform the partners about the transfer of
assets and liabilities in the appendix to the annual financial statements. If the divesting
company is not required to prepare annual financial statements, information about the
transfer of assets and liabilities is to be provided at the next general meeting .

Art. 74 para. 2 MA prescribes that legal and business implications of the transfer to be
explained and substantiated in the appendix or at the general meeting:

. the purpose and the consequences of the transfer of assets and liabilities®';
. the content of the transfer agreementm;
s the consideration for the transfer or the fact that no consideration will be paid®®;

. the consequences of the transfer of assets and liabilities for employees, as well
as the content of the redundancy plan, if any*.,

The obligation to inform as stated in Art. 74 MA does not apply if the transferred assets
constitute less than 5% of the total assets of the divesting company®®. The basis for
this calculation is the last balance sheet prepared by the company and which may also
have been approved by the general meeting.

4.5 Protection of Creditors and Employees

As protection for creditors whose claims are being transferred, Art. 75 para. 1 and 2
MA incorporate the provisions for joint and several liability of Art. 181 para. 2 CO and
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extended their duration from two to three years™". Thus, the current debtors are jointly

and severally liable with the new debtors for the transferred debts for a period of three
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See Art. 14 and 16 MA,; see above 11./1.4., p. 12.

See Art. 39 and 41 MA; see above 11./2.4., p. 28.

See Art. 61 and 63 MA; see above 11./3.4., p. 37.

Art. 74 para. 2 lit. a MA.

Art. 74 para. 2 lit. b MA.

Art. 74 para. 2 lit. ¢ MA.

Art. 74 para. 2 lit. d MA.

Art. 74 para. 3 MA.

For the adaptation of Art. 181 para. 2 CO see below I1./9.1., p. 65.

years. This period starts with the publication of the transfer of assets and liabilities?®

or, for claims becoming due at a later date, with their due date. Art. 75 para. 3 MA addi-
tionally provides that the legal entities involved in the transfer of assets and liabilities
must provide security for the claims if:

. the joint and several liability no longer applies before the three year period ex-
pired?®® 29 or

° the creditors are able to substantiate that the joint and several liability does not
provide sufficient protection®®.

Instead of providing security, legal entities involved in the transfer of assets and liabili-
ties may, pursuant to Art. 75 para. 4 MA, satisfy such creditors’ claims to the extent that
other creditors are not harmed. The prerequisite for early payment is that there is no
reason for it to be regarded as not permissible because of the content, the circum-
stances or the nature of the agreementzg‘.

As with mergers®? and demergers®®, the transfer of assets and liabilities or a portion of
assets and liabilities may result in the transfer of employment relationships to the ac-
quiring legal entity. Art. 76 para. 1 MA makes Art. 333 CO applicable to the transfer of
assets and liabilities, i.e. the employment relationship, including all rights and obliga-
tions is transferred to the acquirer of the assets and liabilities unless the employee re-
jects it. For the protection of employees, Art. 76 para. 2 MA further makes Art. 75 MA
applicable to debts owed to employees. All claims arising from an employment agree-
ment which are due up to the point in time when the employment agreement legally
can be terminated or, if the transfer of the employment relationship is rejected by the
employee, when it is terminated, are subject to the joint and several liability and the
right of security for claims.

Art. 77 para. 1 MA also makes Art. 333a CO applicable to the divesting legal entity and
the acquiring one for consuitations with employees’ representation bodies. Thus, be-
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This is different from mergers (see Art. 26 para. 2 MA), demergers (see Art. 48 MA in conjunction
with Art. 26 para. 2 MA) and conversions (see Art. 68 para. 1 MA in conjunction with Art. 26 MA)
where the legal effect of a merger, demerger or conversion is taken upon the registration in the
register of commerce (see Art. 22 para. 1 MA, Art. 52 MA or Art. 67 MA).

See Art. 75 para. 3 lit. a MA.

Thus, in particular after the bankruptcy of a legal entity involved in the transfer of assets and fiabili-
ties .

Art. 75 para. 3 lit. b MA.

See Art. 81 CO.

See Art. 27 para. 1 MA; see above li./1.6, p. 21.
Art. 49 para. 1 MA, see above !I./ 2.6., p. 32.
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fore the transfer is completed, the divesting legal entity has to inform the employees’
representation body or, if there is none, the employees themselves about the reasons
for, as well as the legal, economic and social consequences, of the transfer for the em-
ployees. Because, in case of a transfer of assets and liabilities, employees of the di-
vesting legal entity and the acquiring one may be affected equally by the conse-
quences of the transfer of assets and liabilities, Art. 77 para. 1 MA requires consulta-
tions for both legal entities involved. Art. 77 para. 2 MA states that the employees’
representation bodies may seek an injunction in court prohibiting the registration of the
transfer of assets and liabilities in the register of commerce if the provisions of Ant. 77
para. 1 MA are not observed. Finailly, Art. 77 para. 3 MA provides that Art. 77 MA also
is applicable to acquiring legal entities that have their registered offices abroad. Art. 77
para. 2 and 3 MA are largely equivalent to the corresponding provisions for mergers®*
and demergers®™.

Merger and Transfer of Assets and Liabilities of Foundations

Foundations are also legal entities under Art. 2 lit. a MA, but they are structurally quite
different from companies. Companies are defined as an association of persons based
on an agreement to pursue a common goal, whereas foundations are constituted by
the dedication of assets to a special purpose®®. Foundations do not have members,
but the interests of its beneficiaries are to be protected. The differences between foun-
dations and companies are reflected in the Merger Act. In the case of a foundation, the
transactions permissible under the Merger Act are limited to the merger between foun-
dations®’ and the participation of a foundation in a transfer of assets and liabilities®®,
Because a foundation has no members, a demerger makes no sense. A direct conver-
sion of a foundation into a company is not possible because of the incompatibility of
their basic structures. For mergers and transfers of assets and liabilities in respect of
occupational old age, survivors and disability foundations, which are subject to Art. 61

et seq. LOB, special rules apply®®.
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See Art. 28 para. 1, 3 and 4 MA; see above IL./1.6., p. 21.

Art. 50 MA in conjunction with Art. 28 para. 1, 3 and 4 MA, see above I1./2.6., p. 32.
Institutions defined under Art. 80 et seq. CC.

See below 11./5.1, p. 49.

See below [1./5.2., p. 51.

See below 11./6., 53.
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5.1 Mergers

Art. 78 para. 1 MA allows foundations to merge with other foundations, a transaction
previously permitted under a decision of the Swiss Federal Supreme Court’®. A
merger of a foundation with a company, however, is not possible because of the struc-
tural differences. Art. 78 para. 2 MA authorises a merger between foundations if with
respect to both the acquired foundation and the acquiring one:

. it can be factually justified and, in particular, if it protects the purpose of the foun-
dation.

° (in exceptional cases) the beneficiaries are entitled to legal claims in respect of a
foundation, these must be protected.

If a change in the purpose of a foundation is required before the merger, the procedure
set out in Art. 86 CC is applicable®”’.

The supreme governing body of the foundations, i.e. the foundation council, is respon-
sible for the conclusion of the merger agreement®®. The list of the objectively essential
elements of the merger agreement is reduced in comparison to the rules in Art. 13
MA®® that apply to companies because the issues regarding membership are not ap-
plicable here:

. name, registered office and purpose of the merging foundations®;

. details about the position of the beneficiaries of the acquiring foundation which
have legal claims in respect of the acquiring foundation®®; and

. the point in time when the activities of the acquired foundation are regarded as
being carried out for the account of the acquiring foundation®®,

Art. 79 para. 3 MA, as with companies®™, requires the merger agreement to be in writ-
ing. For family and ecclesiastical foundations, which are neither required to be regis-

BGE 11511 415 et seq.

Art. 86 CC states that, under certain conditions, the purpose of a foundation may be changed by
the competent cantonal authority or the competent department of the federal government upon
application by the supervisory authority and after the supreme governing body of the foundation
has had an opportunity to make its position on the proposed change known.

Art. 79 para. 1 MA.

See above I1./1.4., p. 12.

Art. 79 para. 2 lit. a MA.

Art. 79 para. 2 lit. b MA.

Art. 79 para. 2 lit. ¢ MA.

See Art. 12 para. 2 MA, see above ll./1.4., p. 12.
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tered in the register of commerce®® nor subject to governmental supervision®®, the
merger agreement, however, must be certified by a notary in order to guarantee legal

certainty®*°.

Under Art. 80 MA, a merger between foundations also requires a merger balance

sheet. If necessary, an interim balance sheet is to be produced:’”.

Pursuant to Art. 81 MA, the merger agreement and the balance sheets are to be veri-
fied by an auditor. In contrast to the merger of companies®?, there is no need for a

specially qualified auditor. The foundations involved also may appoint a joint auditor.

The auditor sets out in a written report whether the potential iegal claims of the benefi-

ciaries have been protected®™ and verifies whether the assets of the foundations in-
volved are sufficient to satisfy all known or expected claims.

Beneficiaries with legal claims in respect to the foundation are to be informed according

to Art. 82 MA about the planned merger and its effects on their legal position by the su-

preme governing bodies of the foundations prior to the filing of an application with the
supervisory authority. In case of a family or ecclesiastical foundation, this information
must be provided before the merger resolution is adopted.

For foundations under governmental supervision®"

, the supreme governing bodies of
all foundations involved must file an application with the responsible supervisory au-
thority®® requesting the approval of the merger according to Art. 83 para. 1 MA. The
application must show that the prerequisites for the merger have been fulfilled®'®. The
supervisory authority examines the application and issues an order. If the supervisory
authority approves the application, it applies for the registration of the merger in the

register of commerce®’. The merger becomes legally effective when it is registered
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See Art. 52 para. 2 CC.

See Art. 87 para. 1 CC.

Art. 79 para. 3 second sentence MA.
See Art. 11 MA, see above I1./1.3., p. 11.
See Art. 15 para. 1 MA.

Art. 78 para. 2 MA.

According to Art. 84 CC, foundations are subject to governmental supervision (federal, cantonal,
municipal) depending on their purpose; family foundations and ecclesiastical foundations are not
supervised (Art. 87 para. 1 CC).

The responsible supervisory authority is solely the one for the acquired foundation (Art. 83 para. 2
MA).

In particular the prerequisites according to Art. 78 para. 2 MA.

Art. 83 para. 3 MA. If the supervisory authority rejects the merger, the remedies of the foundation
law are available against this resolution.

and Art. 83 para. 4 MA relies on the corresponding provision for mergers of compa-
nies®'®.

Family and ecclesiastical foundations are exempt from governmental supervision®'®,
which is why a merger of such foundations is not required to obtain official approval.
They are not obliged either to be registered in the register of commerce®®
Art. 83 MA is not applicable to the merger of such foundations. Thus Art. 84 para. 1 MA
specifies that a merger for these foundations takes legal effect with the approval of the

. Therefore,

-certified merger agreement®' by the supreme governing bodies of all merging founda-
tions. However, under Art. 84 para. 2 MA, beneficiaries with legal claims and members
of the supreme governing foundation body who did not vote in favour of the merger can
challenge the merger resolution in court within three months after its adoption if the
preconditions of a merger have not been met.

Art. 85 para. 1 MA requires creditors to be notified by the supervisory authority that
they may demand security for their claims through the publication of a notice three
times in the Swiss Official Gazette of Commerce before the merger is approved. For a
family or ecclesiastical foundation without a supervisory authority, the foundation coun-
cil of the acquired foundation has to arrange these notices to be published prior to the
adoption of the merger resolution. Beneficiaries with legal claims in respect of these
foundations are not entitied to security®®, If the creditors have been notified, Art. 25 MA
is applicable®®. According to Art. 85 para. 2 MA, there is no need to notify creditors ff,
based on the report of the auditor, no claims are known or to be expected that could
not be satisfied out of the assets of the merging foundations.

5.2 Transfers of Assets and Liabilities

The comprehensive permission for transfers of assets and liabilities of foundations pro-
vides an alternative for the fact that there do not exist provisions regarding the conver-
sion into a company, the merger with a company, as well as the demerger of founda-
tions because of the incompatibility of the basic structures of foundations and corpora-
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See Art. 22 para. 1 MA; see above I1./1.5, p. 19,
See Art. 87 para. 1 CC.

See Art. 52 para. 2 CC.

Art. 79 para. 3 MA.

However, they are protected in particular by Art. 78 para. 2 MA, Art. 81 MA, Art. 83 MA and Art. 84
para. 2 MA.

Art. 85 para. 3 MA; see above il./1.6. first paragraph, p. 21.
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tions®™“. The transfer of assets and liabilities makes it possible for foundations to carry
out transactions economically equivalent to the otherwise non-permissible transactions.

Art. 86 para. 1 MA allows a foundation to transfer all its assets and liabilities or parts
thereof to another legal entity. It is mandatory that the divesting foundation is registered
in the register of commerce. Family and ecclesiastical foundations, which generally are
not registered, can easily be registered in the register of commerce, if required, prior to
a transfer of assets and liabilities. The conditions for the transfer of assets and liabilities
of foundations are equivalent to those of companies®®. Under Art. 87 MA, the proce-
dure for the approval and the implementation of the transfer is equivalent to that for a

merger between foundations®?®

. With foundations, which are subject to governmentai
supervision, their supreme governing foundation bodies have to seek approval for the
transfer of assets and liabilities from the supervisory authority for the divesting founda-
tion. In case of several divesting foundations, each supervisory authority has to ap-
prove the transaction. If the conditions have been fulfilled, the supervisory authority
grants its approval and applies for the registration of the transfer of assets and liabilities
in the register of commerce once the order has taken legal effect. Again, the conditions

of registration and the legal effect of the transfer are governed by Art. 73 MA®,

A foundation may not only transfer assets and liabilities, it also can acquire assets and
liabilities or parts thereof from another legal entity with a different legal form*.

Merger, Conversion and Transfer of Assets and Liabilities of Occupational Old
Age, Survivors and Disability Institutions

In Art. 2 lit. i MA, occupational old age, survivors and disability institutions are defined
as institutions supervised under Art. 61 et seq. LOB and which are legal entities®.
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See above 1./ 5., p. 48.

Art. 86 para. 2 MA refers to Art. 70 MA (conclusion of the transfer agreement), Art. 71 MA (content
of the transfer agreement), Art. 72 MA (non-allocated asset items), Art. 75 MA (joint and several
liability), Art. 76 MA (transfer of employment relationships and joint and several liability) and Art.
77 MA (consultation with employees’ representation bodies). Concerning this, see above I1./4., p.
42 et seq.

See Art. 83 para. 1 — 3 MA; see above li./5.1., p. 48.

See above 11./4.3., p. 45. This means, the transfer of assets and liabilities becomes effective with
the registration in the register of commerce. At this point in time, by operation of law (i.e. by partial
universal succession), all assets and liabilities listed in the inventory are transferred on to the ac-
quiring foundation.

Art. 69 MA; such a transfer of assets and liabilities is governed by Art. 69 - 77 MA.

See above 1/2.2.i), p. 4.

Pursuant to Art. 48 para. 2 LOB, occupational oid age, survivors and disability institu-

‘ tions must be constituted as a foundation, a cooperative or an institution under public

law. Chapter 6 of the Merger Act governs mergers, conversions and transfers of assets
and liabilities of occupational old age, survivors and disability institutions regardless of
their legal form.

6.1 Merger

The provisions for a merger between occupational old age, survivors and disability in-
stitutions are basically equivalent to those of a merger between companies. Mergers
are based on a merger agreement, a merger report and a verification report. Subse-
quently, the merger is submitted to the supervisory authority for approval and then en-
tered into the register of commerce. Chapter 6 of the Merger Act, however, takes into
account the special features of occupational old age, survivors and disability institu-
tions, in particular with regard to the protection of the insured persons and supervision.

Pursuant to Art. 88 para. 1 MA, occupational old age, survivors and disability institu-
tions may merge with each other regardiess of their legal form. However, a merger with
a legal entity which is not an occupational old age, survivors and disability institution
under Art. 2 lit. i MA is excluded. Art. 88 para. 2 MA makes a merger between occupa-
tional old age, survivors and disability institutions subject to qualifying conditions, which
apply to both the acquired institution as well as the acquiring one:

. The welfare purpose must be maintained. The merger must not have the effect of
changing the purpose of the merging institutions.

. The rights and ciaims of the insured persons must remain protected.

Art. 88 para. 3 MA states that the provisions of the law on foundations (Art. 80 et seq.
CC) and the Federal Law on Occupational Old Age, Survivors and Disability Benefit
Plan of June 25, 1982 remain unaffected by the Merger Act.

A merger between occupational old age, survivors and disability institutions is to be
based on a merger balance sheet™. If the last balance sheet produced is no longer
current, an interim balance sheet must be prepared®'.

According to Art. 90 para. 1 MA, the merger agreement must be in writing and con-
cluded by the supreme management bodies of the merging occupational old age, sur-

330 Art. 89 MA. See also Art. 11 MA for the merger of companies (see above 11./1.3, p. 11 et seq.) and

Art. 80 MA for the merger of foundations (see above 11./5.1, p. 49).

3% |n respect of the interim balance sheet, the provisions of Art. 11 apply; see above 1./1.3., p. 11.
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vivors and disability institutions®®2. If the institution is a cooperative, the merger also
must be approved by a resolution adopted at the general meeting®™®. Art. 90 para. 2 MA
states the objectively essential elements of the merger agreement:

. name, registered office and legal form of the merging occupational old age, survi-
vors and disability institutions and, in case of a combination merger, the same in-
formation for the new occupational old age, survivors and disability institution as

wel334:

. details about the rights and claims of the insured persons against the acquiring
occupational old age, survivors and disability institution®*s; and

. the point in time when the activities of the acquired occupational old age, survi-
vors and disability institution are regarded as being carried out for the account of
the acquiring occupational old age, survivors and disability institution®®.

A merger can be effected retroactively, but this has validity as an internal matter be-
tween the contractual partners only®.

As with a merger between companies®®, the supreme management bodies of the
merging occupational old age, survivors and disability institutions must, pursuant to Art.
91 MA, prepare an individual or joint written merger report in which the merger is to be
explained and substantiated to the insured persons:

. the purpose and the consequences of the merger®™™;

. the merger agreement including the content of the agreement and the planned
conditions of the merger**°; and

° the consequences of the merger on the rights and claims of the insured per-

sons®'.

The merger agreement, the merger report and the merger balance sheet are to be veri-
fied twice. Under Art. 92 MA, these documents are to be verified by the auditors (as de-
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See Art. 90 para. 3 MA.
Art. 94 para. 1 MA.

Art. 90 para. 2 lit. a MA.
Art. 90 para. 2 lit. b MA.
Art. 90 para. 2 lit. ¢ MA.
See Art. 95 para. 5 MA.
Art. 14 MA.

Art. 91 para. 2 lit. a MA.
Art. 91 para. 2 lit. b MA.
Art. 91 para. 2 lit. ¢ MA.

fined in Art. 53 para. 1 LOB) of the merging occupational old age, survivors and disabil-
ity institutions and by a recognised expert for employee welfare (as defined in Art. 53
para. 4 LOB). To simplify matters, a joint expert can be appointed. All relevant informa-
tion and documentation must be provided to the auditors and the experts. The auditor
and the expert are to provide a written report which includes the results of their verifica-
tions and explains whether the rights and claims of the insured persons are protected.

Art. 93 MA requires that the insured persons be informed by the occupational old age,
survivors and disability institutions about the planned merger and its effects on their
rights and claims and to be made aware of their document inspection right. Thereafter,
at the registered offices of the merging occupational old age, survivors and disability
institutions, the insured persons are to be permitted to inspect the merger agreement
and the merger report for a period of 30 days before the application for approval of the
merger can be submitted to the supervisory authority.

Under Art. 94 MA, the body authorized to adopt a resolution approving the merger de-
pends on the legal form of the occupational old age, survivors and disability institution.
For foundations, the supreme management body is responsible, while for cooperatives,
in addition to the approval of the supreme management body, the resolution must be
adopted at the general meeting®?. For occupational old age, survivors and disability
institutions under public law, the resolution is governed by the relevant statutory regula-
tions of the federation, the cantons and the municipalities, as indicated by the reference
to Art. 100 para. 3 MA.

Pursuant to Art. 95 para. 1 MA, the supreme management bodies of the occupational
old age, survivors and disability institutions must apply to the relevant supervisory au-
thority for the approval of the merger. The exclusively responsible supervisory authority
is the one for the acquired occupational old age, survivors and disability institution. Art.
95 para. 3 MA permits the responsible supervisory authority to request further neces-
sary documentation from the merging occupational old age, survivors and disability in-
stitutions to determine whether the prerequisites for a merger have been met. After its
order of approval has taken legal effect, the supervisory authority applies for registra-
tion of the merger in the register of commerce®®. The merger takes legal effect only af-
ter this registration has been made®*,

The protection of creditors is guaranteed in Art. 96 MA which follows the corresponding
provisions for a merger between companies®®. Prior to issuing its order, the supervi-
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The required majority in the general meeting is determined pursuant to Art. 94 para. 1 MA accord-
ing to Art. 18 para. 1 lit. d MA.

Against the resolutions of the supervisory authority, the normal remedies of the LOB are available.
Art. 95 para. 5 MA in conjunction with Art. 22 para. 1 MA.
Art. 25 MA; see above I1./1.6,, p. 21 et seq.
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sory authority has to give notice to the creditors by publication three times in the Swiss
Official Gazette of Commerce that they may demand security for their claims from the
acquiring institution during a period of two months after the publication of the last no-
tice. The insured persons, who are protected by other provisions, are not entitléd to se-
curity for their claims and entitlements arising from the insurance relationship®®. There
is no need for the public notification of creditors if all known or expected claims can be
satisfied out of the disposable assets of the merging occupational old age, survivors
and disability institutions. Art. 96 para. 4 MA permits the occupational old age, survi-
vors and disability institutions to refuse security if it can prove that the merger does not
jeopardise the payment of a submitted claim. It also can settle the claim if the other
creditors are not harmed thereby®”. In case of disputes, the supervisory authority de-
cides whether security must be provided. Art. 96 MA also applies Art. 27 et seq. MA to
ensure the protection of employees.

% See in particular Art. 88 para. 2 MA, Art. 92 para. 3 MA, Art. 93 MA and Art. 95 para. 3 MA.

37 Art. 96 para. 4 MA declares Art. 25 para. 4 MA as applicable.
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6.2 Conversion

In principle, the conversion of an occupational old age, survivors and disability institu-
tion into an occupational old age, survivors and disability institution with another legal
form presents the same questions as a merger between such institutions. Thus, the
rules for both are the same.

Art. 97 para. 1 MA states that occupational old age, survivors and disability institutions
may convert into foundations or cooperatives. Accordingly, an occupational old age,
survivors and disability cooperative can convert into a foundation and vice versa. The
conversion into a cooperative or into a foundation is also available to an occupational
old age, survivors and disability institution under public law. What is not possible, how-
ever, is the conversion of a cooperative or a foundation into an institution under public
law. But a corresponding restructuring through a transfer of assets and liabilities is an
option. In any case, just as for a merger of occupational old age, survivors and disabil-
ity institutions®®, a conversion is permissible only on the basis that the welfare pur-
pose, as well as the rights and claims of the insured persons remain protected. The
provisions for the conversion of occupational old age, survivors and disability institu-
tions are otherwise the same as those for a merger between such institutions. Art. 97
para. 3 MA applies Art. 89 - 95 MA by analogy®®. A difference exists to the extent that,
with a conversion as merely a unilateral legal act, a conversion plan takes the place of
a merger agreement® in which, however, basically the same details have to be given.

6.3 Transfer of Assets and Liabilities

In principle, there is nothing special about the transfer of assets and liabilities of occu-
pational old age, survivors and disability institutions in comparison to the transfer of as-
sets and liabilities of other legal entities. Consequently, Art. 98 MA states that occupa-
tional old age, survivors and disability institutions may transfer ail their assets and li-
abilities or parts thereof not only to other occupational old age, survivors and disabitity
institutions, but also to other legal entities®™'. Thus, for example, an occupational old
age, survivors and disability institution may transfer a part of its assets and liabilities to
a corporation or a limited liability company. Under Art. 98 para. 2 MA, the implementa-
tion of such a transfer of assets and liabilities is basically governed by Art. 70 — 77
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Art. 88 para. 2 MA.
See above 11./6.1., 53.
Art. 90 MA.

Concerning the term ‘legal entity’ see above [./2.2.b), p. 3.
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MA®*#, which provide uniform rules for the transfer of assets and liabilities regardiess of
the legal form of the legal entities involved.

if provided for by the law governing employee welfare, transfers of assets and liabilities
in connection with a partial or total liquidation require the approval of the supervisory
authority.

Merger, Conversion and Transfer of Assets and Liabilities Involving Institutions
under Public Law

T4 Permissible Tran_sactions

The Merger Act determines the requirements in private law under which institutions un-
der public law® can be converted into certain legal entities under private law, can
merge with legal entities under private law or can participate in transfers of assets and
liabilities®*. Mergers, conversions or transfers of assets and liabilities are only available
to independent institutions under public law®® which are registered in the register of
commerce. Art. 99 MA permits such institutions to:

e transfer their assets and liabilities by merging with corporate entities, coopera-

tives, associations or foundations®®;

f iy : ¢l : 357,
. convert into corporate entities, cooperatives, associations or foundations™"; or

« transfer all their assets and liabilities or parts thereof to other legal entities or ac-
quire assets and liabilities or parts thereof from other legal entities ***

The Merger Act does not deal with the demerger of institutions under public law be-
cause it is not a transaction under company law, but rather one under public law. The
same applies to the acquisition of a legal entity under private law by an institution under
public law and the conversion of a legal entity under private law into an institution under
public law. However, for all these transactions, the transfer of assets and liabilities in
accordance with the Merger Act is possible.
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See above I1./4., p. 42 et seq.
Concerning the term institutions under pubic law see above 1./2.2., p. 3.

Art. 1 para. 3 MA. For the acquisition of the assets of a corporation or a cooperative by a corpora-
tion under public law, Art. 751 and 915 CO are to be observed as well.

See Art. 2 lit. d MA.
Art. 99 para. 1 lit. a MA.
Art. 99 para. 1 lit. b MA.
Art. 99 para. 2 MA.

72 Applicable Law

The Merger Act applies by analogy to the merger of an institution under public law with
a legal entity under private law, the conversion of legal entities under public law into
institutions under private law and the transfer of assets and liabilities with the participa-
tion of an institution under public law®®. This makes it possible to deviate from the pro-
visions of the Merger Act to the extent necessary because of the differences between
the legal entities under private and public law. Furthermore, Art. 100 para. 1 MA states
that public law may introduce different provisions for mergers and conversions of insti-
tutions under public law. For a transfer of assets and liabilities, the provisions of the
Merger Act are applicable in any case.

Institutions under public law frequently do not follow the same accounting practices as
legal entities under private law. Therefore, Art. 100 para. 2 MA provides that institutions
under public law must prepare an inventory of those assets and liabilities which are af-
fected by a merger, a conversion, or a transfer of assets, and liabilities. The inventory
must not only identify the relevant assets and liabilities, but also value them. A specially
qualified auditor must verify the inventory.

The provisions for a resolution approving a merger, demerger or conversion by institu-
tions under public law are governed by the statutory regulations of the federal govern-
ment, the cantons and the municipalities. Thus, public law determines under which
conditions an institution under public law may participate in a transaction pursuant to
the Merger Act. In practice, a relevant legal basis is normally required for this.

738 Responsibilities and Liability

The relationships between institutions under public law and their creditors often have
special characteristics (e.g. the governmental guarantee of a cantonal bank). Art. 101
para. 1 MA requires that mergers, conversions and transfers of assets and liabilities
carried out by institutions under public law do not adversely affect creditors. In addition,
the federation, cantons and municipalities must guarantee that potential liability claims
pursuant to Art. 26 MA, Art. 68 para. 1 MA and Art. 75 MA can be fulfilled.

If the precautions taken do not fulfil the requirements set out in Art. 101 para. 1 MA,
then the federation (or the cantons or the municipalities) are liable for the resulting
damage according to the legal provisions regarding responsibility®*. The responsibility

%9 Art. 100 para. 1 MA.
%0 Art. 101 para. 2 MA.
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of persons acting on behalf of an institution under public law also is governed by appli-
cable public law®®'.

Common Provisions and Transitional Provisions
8.1 Implementing Provisions

Mergers®2, demergers®®, conversions®™ and transfers of assets and liabilities® take
legal effect with their registration in the register of commerce®®. Various technical ques-
tions arise for the registration in the register of commerce. Art. 102 MA delegates to the
Federal Council the task of specifying the details of the registration in the register of
commerce and the documents to be submitted. These will need to be incorporated into
the ordinance governing the register of commerce®’. The Federal Council also must
specify the details of the entries in the land register and the documentation to be sub-
mitted.

8.2 Levy on Change of Ownership

Art. 103 MA precludes the cantons and municipalities from imposing levies on changes
of ownership through restructurings otherwise imposed pursuant to Article 8 para. 3
and Article 24 para. 3 and 3%%* of the Federal Act on the Harmonisation of the Direct
Taxes of the Cantons and Municipalities of 14 December 1990.

8.3 Application for Entry into the Land Register

Under Art. 22 MA, Art. 52 MA and Art. 73 para. 2 MA, the registration of a merger,
demerger or transfer of assets and liabilities in the register of commerce leads to the
legal transfer of all relevant assets and liabilities. Thus, the ownership of real estate is
transferred without an entry in the land register. In other words, in case of a merger,
demerger or transfer of assets and liabilities, the entry in the land register is not re-
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Art. 108 para. 4 MA.

See Art. 21 and 22 MA.
See Art. 51 and 52 MA.
See Art. 66 and 67 MA.
See Art. 73 para. 2 MA.

The same zpplies for the merger of foundations pursuant to Art. 83 para. 3 and 4 MA in conjunc-
tion with Art. 22 para. 1 MA, and the transfer of assets and liabilities amongst foundations pursu-
ant to Art. 87 para. 3 and 4 MA in conjunction with Art. 73 MA.

Register of commerce ordinance of June 7, 1937, SR 221.411.

quired in order to acquire title to the real estate. However, the land register must be up-
dated to reflect changes in ownership resulting from the merger, demerger, conversion
or transfer of assets and liabilities®®. Although in case of 2 merger and a demerger, the
acquired or divesting legal entity which is registered in the land register as the owner is
dissolved and deleted in the register of commerce®® and, in case of a conversion, a

change of the legal form takes place without a change in legal relationships®”°

, it is true
to say that, in these situations, improper transfers by the legal entity registered as the
owner are excluded. However, in order to guarantee legal certainty and the integrity of
the land register, Art. 104 para. 1 MA states that the land register must show the trans-

fer within three months after these transactions have taken legal effect.

For reasons of legal certainty, shorter periods apply in case of a merger between asso-
ciations or of foundations if the acquired legal entity is not registered in the register of
commerce and if, according to the inventory, the real estate has been transferred to the
acquiring legal entity through a spin-off or a transfer of assets and liabilities. In these
cases, Art. 104 para..2 MA requires that the transfer of ownership of real estate to be
entered in the land register immediately after the transfer has become effective.

In addition, Art. 104 para. 3 MA states that, in cases falling under Art. 104 para. 2
MA¥", the transfer of assets to the acquiring legal entity must be accompanied by a no-
tarial certification recording the transfer of real estate to the acquiring legal entity. This
notarial certification refers to the valid transfer of assets and contains a list of the af-
fected real properties. A single notarial certification is sufficient for all parcels of real es-
tate located in Switzerland.

Pursuant to Art. 102 lit. b MA, it is the responsibility of the Federal Council to regulate
the details of the entry in the land register and the documentation required to be sub-
mitted to the land register and to impose them in the ordinance governing the land reg-
ister’2,
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Pursuant to Art. 656 para. 2 last sentence CC, the acquiror only can dispose of real estate after it
has been registered. The previous registered owner could still dispose of the real estate because,
according to Art. 963 para. 1 CC, such owner has the formal right to dispose of it and, according to
Art. 973 para. 1 CC, the owner who is still registered, can still transfer rights to a third party without
knowledge of the transfer.

See Art. 21 para. 3 MA and 51 para. 3 MA.
See Art. 53 MA.

This refers to the merger of associations and foundations if the acquired legal entity is not entered
in the register of commerce or if a parce! of real estate has been transferred to the acquiring legal
entity as a result of spin-off or transfer of assets and liabilities in accordance with an inventory.

Ordinance regarding the Land Register of February 22, 1910 (Land Register Ordinance), SR
211.432.1.
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8.4 Examination of the Participation and Membership Rights

As noted, under Art. 7 MA, Art. 31 MA in conjunction with Art. 7 MA and Art. 56 MA, the
continuity of membership in the relevant legal entities must be protected in a merger,
demerger or conversion. in principle, partners must not be excluded from the participa-
tion or membership rights in the acquired legal entity and their participation and mem-
bership rights must be protected in an appropriate manner.¥? If this is not done, the
partners may demand, under Art. 105 para. 1 MA that a court determines an appropri-
ate compensation payment for the loss of their participation and membership rights.
The court in this situation is not limited by Art. 7 para. 2 MA¥“. The right to demand ju-
dicial review of the participation and membership rights allocated to the partners must
be exercised within a period of two months following the publication of the notice of the
merger, demerger or conversion in the Swiss Official Gazette of Commerce.

Because, for a transfer of assets and liabilities under Art. 69 et seq. MA, the divesting
legal entity itself is the beneficiary of a possible consideration, the participation and
membership rights of the partners of the divesting legal entity are not affected. Thus an
examination of the participation and membership rights is not provided for in connection
with such a transfer.

Because the status of the participation and membership rights is to be detailed in the
merger report™, demerger report™® or conversion report™” and verified by a specially
qualified auditor’™®, a court challenge to the participation and membership rights likely
will be rare in practice.

Although the right to seek judicial review is an individual right, the judgment, pursuant
to Art. 105 para. 2 MA, binds all partners of the relevant legal entity who are in the
same legal position as the plaintiff.

Pursuant to Art. 105 para. 3 MA, the costs of the judicial review are generally to be
borne by the acquiring legal entity. However, the court can award costs in full or in part
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See Art. 8 MA, which permits an exception to the principie of continuity of membership.

Art. 7 para. 2 MA states that, as part of the determination of the exchange ratio, a compensation
payment can be provided for participation rights, with this payment not exceeding one tenth part of
the real value of the participation rights granted in exchange. See above 11./1.2., p. 10.

See Art. 14 MA.
See Art. 39 MA.
See Art. 61 MA.

See in principle Art. 15 MA, Art. 40 MA and Art. 62 MA; the verification does, however, not apply
for a small and medium-sized enterprise if ail partners agree (concerning this, see Art. 15 para. 2
MA, Art. 40 MA and Art. 62 para. 2 MA).

to the plaintiffs if this is justified by particular circumstances. Art. 105 para. 4 MA pro-
vides that the judicial review does not impair the legal validity of the merger, demerger
or conversion resolution. Thus, the court can only order an appropriate compensation
payment to compensate the members for the violation of their participation and mem-
bership rights.

8.5 Challenge of Merger, Demerger, Conversion and Asset and Liabilities
Transfer Resolutions

According to Art. 106 para. 1 MA, each partner has the right to challenge in court a
merger, demerger, conversion or transfer of assets and liabilities resolution that does
not comply with the provisions of the Merger Act. This right is available to all partners of
each of the legal entities involved in the merger, demerger, conversion or the transfer of
assets and liabilities if they did not vote for the merger, demerger or conversion. The
action must be initiated within a period of two months following the publication of the
notice of the merger, demerger, conversion or transfer of assets and liabilities in the
Swiss Official Gazette of Commerce. If publication of notice is not reguired, this period
will commence with the adoption of the resolution approving the transaction at the gen-
eral meeting or by the partners.

Art. 105 para. 2 MA provides that the partners can challenge a transaction even if it

only required approval of the supreme management or administrative body*”.

The Merger Act does not extend the right to seek judicial review to foundations and oc-
cupational old age, survivors and disability institutions. Separate provisions regarding
judicial review are provided in the foundations law and, in case of mergers, conversions
and transfers of assets and liabilities of occupational old age, survivors and disability
institutions, the provisions of the LOB apply.

The consequences of a violation of the Merger Act differ depending on whether the de-
ficiencies are capable of being remedied. If the deficiency can be remedied, the court in
accordance with Art. 107 para. 1 MA will grant the legal entities a time period for reme-
dying the deficiency rather than block a resolution approving the merger, demerger,
conversion or transfer of assets and liabilities. If, however, the deficiency cannot be
remedied or if the legal entities have not remedied it within the set period, the court will
nuliify the resolution approving the transaction and impose further measures required to
restore the parties to their positions before the resolution was adopted®®.

3 For example, the resolution regarding a simplified merger in terms of Art. 23 et seq. MA or regard-

ing a transfer of assets and liabilities according to Art. 69 et seq. MA.

%0 See Art. 107 para. 2 MA.
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8.6 Responsibility

Mergers, demergers, conversions or transfers of assets and liabilities carry with them
considerable responsibilities for the persons involved. Following the provisions in the
corporation laws®', Art. 108 MA sets out the prerequisites for personal liability of the
persons involved. Under Art. 108 para. 1 MA, ali persons involved in any way in a
merger, demerger, conversion or transfer of assets and liabilities are liable with respect
to the legal entities, the individual partners, as well as the creditors for the damage
caused by an intentional or negligent violation of their duties. If a new legal entity is
formed in the relevant transaction, the provisions for the relevant legal form are appli-
cable in relation to a liability arising from the formation of that entity. Art. 108 para. 2
MA sets the standard for determining the liability of persons involved in a verification
required by the Merger Act®®2,

Art. 108 para. 3 MA incorporates the following liability provisions from the Swiss Code

of Obligations which are applicable to all legal entities involved in a merger, demerger,
conversion or transfer of assets and liabilities, regardless of their lega!l form:

» claims arising from bankruptcy pursuant to Art. 756 co*=
o claims in the legal entity’s bankruptcy®*;
» joint and several liability and recourse®>; and

« the statute of limitations for claims arising from breaches of statutory duties by per-
sons involved in the transaction®®.

Pursuant to Art. 29a SFAJ, actions can be initiated against any of the responsible per-'

sons with the court at the same geographic location as the registered office of a legal
entity involved. If a foreign company is acquiring a Swiss company, the creditors as well
as the partners may, in any case, initiate an action at the same location as the regis-
tered office of the Swiss company.

Finally, Art. 108 para. 4 MA states that the liability of persons employed by an institution
under public law is governed by public law.

38

73

384

38

o

64

See Art. 752 et seq. CO.
See Art. 15 MA, Art. 40 MA , Art. 62 MA |, Art. 81 MA and Art. 92 MA.

The legal entity itself, its owners and creditors are entitled to sue the relevant persons under Art.
108 para. 1 and 2 MA for damages suffered by the legal entity as a result of either intentional con-
duct or negligence.

Art. 757 CO, Art. 764 para. 2 CO, Art. 827 CO and Art. 920 CO apply to the claims of the creditors
as well as the partners.

Art. 759 CO.
Art. 760 CO.

8.7 Transitional Provisions

According to Art. 110 MA, the Merger Act is applicable for mergers, demergers, con-
versions or transfers of assets and liabilities, which are submitted for registration in the
register of commerce after the Merger Act entered into force.

Amendments of Current Law

As a consequence of the Merger Act, various provisions of current law had to be
amended. The following overview explains some of the most important amendments to
current law.

9.1 Swiss Code of Obligations

Under Art. 181 CO, only liabilities associated with assets or a business are transferred
by operation of law. Assets must be transferred individually in accordance with the
usual requirements for such transfers. For the protection of creditors, Art. 181 para. 2
CO imposes joint and several liability on the previous debtor. In the new Art. 181 para.
2 CO, the period for joint and several liability has been increased from two to three
years. Thus, the protection of creditors is improved and the provisions of Art. 181 CO
are harmonised with those of the Merger Act®,

The new Art. 181 para. 4 CO differentiates between transfers of assets and liabilities
pursuant to Art. 69 et seq. MA and the acquisition of assets and liabilities or a business
pursuant to Art. 181 CO. Pursuant to Art. 181 para. 4 CO, the acquisition of assets and
liabilities or a business from legal entities under private law registered in the register of
-commerce is governed solely by the provisions of the Merger Act without regard to the
legal form of the acquiring legal entity. Therefore, Art. 181 CO is no longer applicable to
general partnerships, limited partnerships, corporations, corporations including partners
with unlimited partners, limited liability companies, cooperatives, associations, and sole
proprietorships if these legal entities are registered in the register of commerce.

Art. 182 CO deals with the mutual acquisition of assets and liabilities as well as the
continuation of a sole proprietorship as a general or a limited partnership. Due to the in-
troduction of provisions relating to the transfer of assets and liabilities by the Merger
Act®™®, Art. 182 CO was repealed.

%7 See Art. 26 para. 2 MA, Art. 48 MA in conjunction with Art. 26 para. 2 MA, Art. 68 para. 1 MA in

conjunction with Art. 26 para. 2 MA, Art. 75 para. 1 MA.

%8 See An. 69 et seq. MA.
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Because the Merger Act now conclusively lays down the legal concepts for mergers,
demergers, conversions or transfers of assets and liabilities, various provisions of the
prior law also could be repealed®®.

Finally, a few further adaptations of the Swiss Code of Obligations resulted from the
Merger Act. In order to take account of all dissolutions of a corporation without liquida-
tion, Art. 738 CO has been amended. A new reference is made to divisions as well. In
addition, the conversion of a corporation into a limited liability company could be de-
leted in Art. 738 CO because, pursuant to the Merger Act, a conversion no longer re-
quires the dissolution of the transforming corporation. Now that the required majorities
for a merger resolution by the partners of cooperatives have been laid down by the
Merger Act®®, the new Art. 888 para. 2 CO limits itself to those cases where the disso-
lution of a cooperative results in a subsequent liquidation. Art. 893 CO permits licensed
insurance companies to transfer, wholly or partially, the powers of the general meeting
to their administration bodies but not the introduction or the extension of an obligation
to make a supplementary capital contribution, the dissolution and the merger of a co-
operative. This list of the non-transferable powers set forth in Art. 893 para. 2 CO has
been amended by the demerger and the conversion of a cooperative.

9.2 Federal Act on International Private Law of 18 December 1987

The Merger Act deals with mergers, demergers, conversions or transfers of assets and
liabilities. With the exception of a conversion, these transactions also may take place
across national borders. The Merger Act provides an opportunity to create a set of rules
regarding jurisdiction and applicable law for all restructuring transactions based on uni-
form principles. It is the task of the Swiss International Private Law®®" to allocate factual
circumstances involving foreign states, which in principle could be assessed under dif-
ferent laws, to the law of that state to which they have the closest factual connection.
The new provisions of the Swiss International Private Law set out the prerequisites and
legal consequences to be taken into account by a transnational restructuring with the
participation of a Swiss company and, by keeping references general in their nature,
leave room for the foreign law where it claims validity. However, companies willing to
restructure still have the problem that a restructuring plan permissible under the law of
one state may fail because of barriers encountered under the law of another state.
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The provisions regarding mergers for corporations (Art. 748 - 750 CO), mergers for corporations
including partners with unfimited fiability (Art. 770 para. 3 CO), mergers for cooperatives (Art. 914
CQ), majority requirements for the merger resolution of a corporation (Art. 704 para. 1 Chif. 8 CO)
and the conversion of a corporation into a limited liability company (Art. 824 - 826 CO).

See Art. 18 MA.

Swiss Federal Act on International Private Law of 18 December 1987 (PIL), SR 291.

a) Transnational Relocation of a Company

Art. 161 et seq. PIL deal with the relocation of a company to Switzerland from abroad.
Art. 162 para. 3 PIL, which required a foreign corporate entity relocating to Switzerland
to prove it has sufficient equity in accordance with Swiss law, has now been amended
to the effect that, consistent with corporate law, the existence of equity cover must be
confirmed by the report of a specially qualified auditor defined under Art. 727b CO.

Art. 163 PIL already dealt with the relocation of a company from Switzerland to another
country. It provided that a Swiss company may submit to foreign law without being lig-
uidated or re-formed if the requirements of Swiss law have been fulfilled and it contin-
ues to exist under foreign law. The new Art. 163 para. 2 PIL not only requires a public
notice for the notification of claims in order to protect the interests of the creditors, but
also provides a reference to Art. 46 MA (requiring claims to be secured if the creditors
demand this within two months following the publication of such notice). Apart from
that, the provisions dealing with the deletion of the legal entity from the register of
commerce, the place of jurisdiction (Gerichtsstand) and the place of prosecution (Be-
treibungsort) have been amended pursuant to Art. 164 and Art. 164a PIL*,

b) Transnational Mergers

Art. 163a PIL specifies the conditions under which a Swiss company can acquire a for-
eign company (immigration absorption) or merge to a new Swiss company (immigration
combination). Art. 163a PIL also determines the governing law for mergers, which is the
law of the state that is applicable to the acquiring company. Because, in the case of an
immigration merger (immigration absorption or immigration combination), the Swiss le-
gal system is most closely connected with the merger, Swiss law is applicable to an
immigration merger®®, However, because interests of the jurisdiction of the acquired
foreign company must be considered as well, it also is required that the law of the state
where the acquired foreign company’s existence ends permits the merger. Therefore,
Art. 163a para. 1 PIL states that an immigration merger is permissible only if, apart from
Swiss law, the law applicable to the acquired foreign company expressly or tacitly per-
mits the merger and if the conditions for it have been fulfilled. This is also the rule if two
or more companies incorporated in different foreign states want to merge into a new
Swiss company by way of a combination merger. All foreign governing laws applicable
to the foreign companies involved must permit the merger and their requirements must

32 gee below 11./9.2.d, p. 71 et seq.
33 Art. 163a para. 2 PIL.
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be fulfilled. in all other respects, the transaction is governed by Swiss law - the law ap-
plicable to the company resulting from the combination merger.

Art. 163b PIL deals with mergers of Swiss companies into foreign compames so-called
emigration merger Art. 163b para. 1 PIL permits a foreign company to acquire a Swiss
company (emigration absorption) or merge with it into a new foreign company (emigra-
tion combination) if the elements of a merger are fulfilled:

° ownership of the assets and liabilities of the acquired Swiss company are trans-
ferred to the foreign company by operation of law without having to comply with

394

the usual requirements for such transfers™‘, and

. the participation and membership rights of the partners of the Swiss company are
appropriately protected in the foreign company®®.

Art. 163b para. 2 PIL states that the Swiss company merging with a foreign company
must fulfil all requirements of Swiss law that would be mandatory for an acquired com-
pany if the merger took place in Switzerland: the provisions with respect to the merger
report of the supreme management or administrative body®, the verification of the
merger agreement and the merger report by a specially qualified auditor®™, the inspec-
tion right of the pariners regarding the merger agreement, the merger report and the
verification report®®, the provisions applicable to the adoption of the merger resolution,
the requirement for a notarial certification and the registration in the register of com-
merce®®, as well as the provisions for employee protection®®. Because, in the case of
a transnational merger with a foreign company, there is a risk of the security for claims

being transferred abroad, Art. 163b para. 3 PIL requires that public notice of the merger '

be given in Switzerland to the creditors of the Swiss company indicating that they may
notify their claims and request the provision of security for the payment of such

claims*”'

. This ensures that the notice for the timely notification of claims and the provi-
sion of security for claims occurs before the merger resolution is published and the ac-
quired company is deleted from the register of commerce, i.e. before the security for

claims passes on to the acquiring foreign company. It also should be mentioned that
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Art. 163b para. 1 lit. a PIL.

Art. 163D para. 1 lit. b PIL also includes a compensation payment in order to reach the exchange
ratio pursuant to Art. 7 para. 2 MA.

See Art. 14 MA; see above 11/1.4., p. 12 et seq.

See Art. 15 MA; see above 1./1.4., p. 12 et seq.

See Art. 16 et seq. MA; see above il./1.4., p. 12 et seq.

See Art. 18 et seq. MA; see above I1./.1.5., p. 19 et seq.

See Art. 27 et seq. MA; see above i1./.1.6., p. 21 et seq.

Art. 163b para. 3 Pil refers to Art. 46 MA. As to this, see above i1./2.6., p. 32.

Swiss provisions not applicable to the acquired Swiss company, but to the acquiring
foreign company, are applicable pursuant to Art. 18 PIL if they are also of a mandatory
nature regardless of the otherwise applicable law*®. Finally, in case of a merger of a
Swiss company with a foreign company, Art. 164 PIL and Art. 164a PIL are to be ob-
served. These articles deal with the deletion of the legal entities from the register of
commerce, the place of prosecution and the place of jurisdiction®®

Art. 163c para. 1 PIL provides that the mandatory provisions of the company laws in-
cluding formal requirements of the laws applicable to the companies involved are to be
observed. Therefore, Art. 163¢ para. 1 PIL requires the cumulative application of the
formal requirements of the governing laws for the involved companies. Otherwise, the
parties may, under Art. 163c para. 2 PIL, choose the applicable law, whereby, accord-
ing to Art. 163c para. 1 PIL, the mandatory provisions of company law of the relevant
national laws involved must be observed. If the parties do not choose a governing na-
tional law, the merger agreement is subject to the law of the state with which it is most
closely connected®. It is assumed that the closest connection exists with the law of the

state to which the acquiring company is subject*®.

¢) Transnational Demergers and Transnational Transfers of Assets and Liabili-
ties

A transnational demerger occurs if assets and liabilities of a Swiss company (divesting
company) are transferred to one or more foreign companies (acquiring companies) or
vice versa. Participation and membership rights are granted to the partners of the di-
vesting company and the legal transfer of the assets and liabilities affected by the
demerger occurs by operation of law without having to comply with the usual require-
ments for such transfers.

Art. 163d PIL largely refers to the provisions of the Swiss Private International Law re-
lating to transnational mergers, which apply by analogy. This leads to the application of
the mandatory provisions of compulsory faw of the governing laws of the companies in-
volved®®. For emigration demergers, the protective provisions for partners of the
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E.g. the Federal Act on the Acquisition of Real Estate by Persons Abroad of 16 December 1983,
SR 211.412.41, according to which a foreign company can only acquire certain real estate in Swit-
zerland after obtaining a permit from the competent authorities.

See below i1./9.2.d), p. 71.

Art. 163¢ para. 2 second sentence PIL.
Art. 163c para. 2. third sentence PIL.
See Art. 163a PIL and Art. 163b PIL.
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Merger Act are explicitly incorporated®”’: the mandatory provisions of Swiss law*®, in
particular the provisions regarding creditors’ and employees’ protection®®, require-

ments of form, notice publication requirements*'°

, and the provisions of the Federal Act
on the Acquisition of Real Estate by Persons Abroad of 16 December 1983*'". How-
ever, it follows from Art. 163d para. 2 PIL that, in contrast to mergers, the governing law
for demergers is not the law applicable to the acquiring company but the one applicable
to the divesting company because it has the closest connection with the demerger. For
those parts of the demerger agreement where the legal systems involved do not pre-
scribe mandatory requirements, the parties may choose the applicable law. If the par-

ties do not choose a law, the law applicable to the divesting company will apply*2,

Art. 163d PIL also deals with the transfer of assets and liabilities between a Swiss and
a foreign company, as well as the transfer of rights and obligations by partial universal
succession. Due to the analogous application of the provisions regarding transnational
mergers, all mandatory provisions of the governing laws involved are applicable. The
mandatory provisions of Swiss law in relation to a transfer of assets and liabilities to a

foreign country*'®

comprise, in particular, the provisions for creditor and employee pro-
tection®'*, as well as the prescribed formal requirements, the provisions regarding the
publication of a notice of the transaction®', and the provisions of the Federal Act on the
Acquisition of Real Estate by Persons Abroad of 16 December 1983. In case of a trans-
fer of assets and liabilities, the protective provisions for partners under the Merger
Act*'® are limited to the supreme management or administrative body’s obligation to in-
form the partners about the transaction*'’. Because, in an emigration of assets and li-
abilities, the Swiss company has to adhere to the provisions regarding capital protec-
tion and liquidation*'®, the provisions regarding the protection of creditors’ rights under

Art. 46 MA are not applicable to transfer of assets and liabilities. Just as with a
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Art. 163d para. 2 PIL in conjunction with Art. 163b para. 1 PIL.

Art. 163d para. 2 PIL in conjunction with Art. 163b para. 2 PIL.

Art. 45 et seq. MA.

Art. 36 MA and Art. 51 et seq. MA.

See Art. 18 PIL.

Art. 163d para. 3 PiL.

Art. 163d para. 2 in éonjunction with Art. 163b para. 2 PIL.

Art. 75 et seq. MA,; see above 11./4.5., p. 46 et seq.

Art. 70 para. 2 MA and Art. 73 MA; see above 11./4.2, p. 43 and 11./4.3, p. 45.
Art. 163d para. 2 PIL in conjunction with Art. 163b para. 1 PIL.

Art. 74 MA; see above [1./4.4, p. 45.

Art. 69 para. 2 MA in conjunction with Art. 163d para. 1 PiL and Art. 163b para. 2 PIL.

demerger, the law applicable to the acquired company has the closest connection of
the transnational tfansfers of assets and liabilities. Under Art. 163d para. 2 PIL, that law
is the governing law for a transfer of assets and liabilities. For the non-mandatory parts
of the transfer agreement, the parties may choose the applicable law. Otherwise, the
law applicable to the company acquires assets and assumes liabilities will be used*'*.

d) Common Provisions for the Transfer of Companies, Mergers and Demergers

Art. 164 PIL has amended the requirements applicable to a Swiss company which is
being transferred to a foreign state and, as a result of a merger or demerger, will be de-
leted from the register of commerce. In this respect, the report of a specially qualified
auditor is required to confirm that the claims of creditors have been secured or fulfilled
in accordance with Art. 46 MA or that the creditors agree with the deletion of the com-
pany from the register of commerce. If, however, a Swiss company is deleted from the
register of commerce following its merger with a foreign company into a new Swiss
company, then Art. 164 para. 1 PIL is not applicable. It can be concluded from Art.
163a para. 2 PIL that, in such case, the requirements of Art. 15 MA should be consid-
ered with regard to the verification by a specially qualified auditor.

Furthermore, for a merger or demerger of a Swiss company into a company incorporated in
a foreign state, the provisions pursuant to Art. 164 para. 2 lit. a und b PIL must be
observed. Proof is required that the merger or demerger has taken legal effect in accor-
dance with the law applicable to the foreign company*® and a specially qualified auditor
must confirm that the foreign company either has granted participation and membership
rights to the partners of the Swiss company or will pay them cash or other compensation®?'.

Just as with a merger or demerger taking place in Switzerland*%, it must be possible in
the case of a merger or demerger by a Swiss company with a foreign acquiring
company to seek judicial review of the transaction. The acquiring company is usually
the defendant in a legal action seeking judicial review in respect of a merger, demerger,
or transfer of assets and liabilities. Thus, in an out-bound transaction, the foreign
acquiring company would be the expected defendant in such an action and a court in
the defendant’s country would have jurisdiction to decide the case. But, because of
fairness to the partners of the acquired Swiss company, Art. 164a para. 1 PIL provides
that the competent court for a legal action against a foreign company is a court at the
same geographic locations as the registered office of the acquired Swiss company. But

419

420

a1

422

See Art. 163d para. 3 PIL.

Art. 164 para. 2 lit. a PIL.

Art. 164 para. 2 lit. b PIL.

See Art. 105 MA, see above 11./.8.3, p. 60.
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under Art. 1 para. 2 PIL, it is not the Private International Law that determines jurisdic-
tion in euro-international cases, but the Convention on Jurisdiction and the Enforce-
ment of Judgments in Civil and Commercial Matters of 16 September 1988 (Lugano
Convention). Legal actions for judicial review .governed by Art. 105 MA are actions for
specific performance against the acquiring foreign company which means that, for
euro-international cases, the relevant court at the location of the registered office of the
acquiring company is the one having jurisdiction®?,

Finally, the place of prosecution and the normal place of jurisdiction in Switzerland are
perpetuated pursuant to Art. 164a para. 2 PIL. This provision specifies that, in the case
of a relocation of a company, a merger or a demerger with a Swiss company and a for-
eign company, the current place of prosecution and jurisdiction remains in Switzerland
until the claims of creditors or partners have been secured or satisfied. Because a
merger or a demerger takes legal effect with its registration in the register of commerce
and the assets and liabilities are transferred to the acquiring company upon such regis-

424

tration™", Art. 164a para. 2 PIL establishes a place of prosecution and a place of juris-

diction in Switzerland for actions against the acquiring foreign company.

Prior law did not contain provisions governing the recognition of the restructuring of
companies from foreign countries. Such transactions may involve Swiss law even with-
out a participating Swiss company*®. Therefore, Art. 164b PIL provides a merger,
demerger and transfer of assets and liabilities between foreign companies will be rec-
ognised as valid in Switzerland if they are valid according to the legal systems involved.

9.3 Tax Law
a) General

In tax law, before the new Merger Act came into effect, corporate reorganizations were
already primarily evaluated according to the economic character of the steps taken and
not according to the transaction steps taken under principles of corporate law. Mergers,
demergers and conversions already could be completed to a large extent in a tax-
neutral manner under the previous law. However, in some respects, such as securities
transfer tax and in cantonal and municipal real estate transfer taxes, there were tax im-
pediments which unnecessarily hindered economically sensible reorganizations or
made tax-neutral reorganizations partly impossible for cost reasons.
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Possibly, based on Art. 16 Chif. 2 Lugano Convention, the courts of the state in which the ac-
quired company has at its registered office could have exclusive jurisdiction if one assumed that
such litigation questions the merger or the demerger resolution of the acquired company.

See Art. 22 MA for mergers and Art. 52 MA for demergers.

For example because of an entitlement to assets located in Switzerland.

With the revision of the Federal Direct Tax Act**, the Federal Act on the Harmonisation
of Direct Taxes*?, the Federal Act on Withholding Taxes*® and the Federal Act on
Stamp Duty*®, the wording of the 'ta.x provisions regarding corporate reorganizations
became more open and it was adapted in accordance with the modified corporate law.
The revision of the tax prdvisions ensures that the transactions newly recognized under
corporate law are not restricted by tax issues. Further, the new tax provisions should
close gaps in the previous law and provide legal predictability. In particular, it is the ob-
jective of the amended tax laws to make a clear distinction between a tax-neutral cor-
porate reorganization and an actual taxable disposal of assets and liabilities.

Tax-neutral corporate reorganizations are not permitted if taxable or income-generating
assets are removed from taxation, be it by transferring undisclosed reserves to a for-
eign state, to a company with tax privileges, to a legal entity exempt from taxation (tax
systematic realisation), or if profits are realised by a disclosure of untaxed reserves
through a disposal or a revaluation of the related assets. Emigration mergers make it
ctear®® that, due to the different objectives of corporate and tax faw, the tax law cannot
merely rely on the transactions under corporate law governed by the Merger Act. Not
every corporate reorganization transaction, permissible without question under princi-
ples of corporate law, should be capable of being carried out in a tax-neutral way.

Significant changes to tax law are the abolition of the restriction period for demergers,
as well as a step towards a uniform system of taxation for corporate groups. As a new
rule, directly or indirectly held (qualified) shareholdings, business units or parts of busi-
ness units, as well as single operational assets can be transferred in a tax-neutral
manner to other group companies (roll over of tax basis). In addition, in the case of a
replacement of qualified shareholdings, the undisclosed reserves can be transferred to
a new participation provided that certain requirements are met (roll over of tax basis)*'.
After the expiry of a five-year restriction period, a further obstacle of the current corpo-
rate reorganization law - the levy of real estate transfer duties by cantons and munici-
palities - will be removed*®. After the expiration of the introductory period, the cantons
are permitted only to impose land register fees and notarial fees on an at-cost basis.
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Federal Direct Tax Act of 14 December 1990 (FDTA), SR 621.14.

Federal Act on the Harmonisation of the Direct Taxes of the Cantons and Municipalities Taxes of
14 December 1990 (FAHDT), SR 642.14.

Federal Act on Withholiding Taxes of 13 October 1965 (FAWT), SR 642.21.
Federal Act on Stamp Duty of 27 June 1973 (Stamp Duty Act; SDA), SR 641.10.
See above 11/.9.2,, p.

Art. 64 para. 1 FDTA as well as Art. 24 para. 4°° FAHDT.

Art. 103 MA.
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b) Federal Act on Stamp Duty of 27 June 1973
Already under the previous Art. 6 para. 1 lit. a SDA and subject to certain limitations,
no stamp issuance tax was levied on the issue of, or increase in, the nominal value of
shares as a result of mergers, merger-like transactions, conversions and demergers of
corporate entities or cooperatives. However, under the new Merger Act, the reorganiza-
tion of sole proprietorships*®, general and limited partnerships, associations, founda-
tions and institutions under public law also is partly exempted from stamp issuance tax.
This is a significant change from the previous law, which imposed a stamp issuance tax
of 1% on the fair market value of a contribution-in-kind. Under the Merger Act, a 1% is-
suance tax is instead only levied on the nominal value of the newly created participation
or membership rights (cf. Art. 8 para. 1 lit. ¢ SDA). However, this privilege applies only
if the legal entity subject to a corporate reorganization has been in existence for at least
five years. Moreover, the untaxed surplus (i.e. the difference between the fair market
value and the nominal value) is retroactively subject to 1% stamp issuance tax if the

participation or membership rights are disposed of within the five-year restriction period.

Under the revised Art. 14 para. 1 lit. b SDA, the contribution of Swiss or foreign share-
holding or membership rights by a contributions-in-kind in exchange for newly issued
Swiss or foreign shareholding or membership rights is exempted from the securities
transfer tax. :

Another problem - the imposition of securities transfer tax in respect ofa partial consid-
eration - is solved in Art. 14 para. 1 lit. i SDA, by explicitly exempting the transfer of
taxable securities in a transaction qualifying as a corporate reorganization (i.e. a
merger, demerger or conversion) from the securities transfer tax. This abolishes the
prior practice of the tax administration under the so-called “doctrine of partial considera-
tion”. This doctrine assumed a partial consideration if third party liabilities were trans-
ferred through a corporate reorganization such as a merger, demerger or conversion.
The securities transfer tax was levied on the taxable securities transferred to the extent
that the transferee assumed third party liabilities.

Further, under the new Art. 14 para. 1 lit.  SDA, the purchase or sale of taxable securi-
ties in the context of corporate reorganizations as defined in Art. 61 para. 3 FDTA
(transfer of taxable securities as a result of a tax neutral intra-group transaction) and
Art. 64 para. 1% FDTA (replacement of qualified investments), as well as the transfer of
20% shareholdings to domestic or foreign group companies qualify as tax-neutral reor-
ganizations as well.

433 Even though the conversion of a sole proprietorship into a corporation has been excluded by the

Merger Act.

c) Federal Act on Direct Federal Taxes of 14 December 1990 / Federal Act on
the Harmonisation of the Direct Taxes of the Cantons and Municipalities of
14 December 1990

(i) Mergers

Prior law allowed combinations of companies to be carried out on a tax neutral
basis, but the Merger Act addresses mergers involving more than one legal form,
and added provisions for sole proprietorships®*, general and limited partnerships,
foundations and associations had to be covered as well.

Art. 19 para. 1 lit. a and b FDTA as well as Art. 61 para. 1 FDTA®S, now permit a
merger to be carried out in a tax-neutral way*® if a tax liability remains in Switzer-
land and the assets are transferred at the relevant values for income tax purposes
(roll over of tax basis). In the case of a merger of a sole proprietorship*®’
and limited partnership, into a corporate entity there is an additional requirement

that a business unit or a part of a business unit must be transferred.

, general

Not every transfer of assets to foreign legal entities, however, triggers the taxation
of undisclosed reserves. This is not the case, if the acquiring foreign company
continues to operate a business in Switzerland qualifying as a permanent estab-
lishment. It must nevertheless be noted that the emigration merger of a Swiss
corporate entity or cooperative into a foreign entity will be treated, from a Swiss
withholding tax perspective, as a total liquidation of the Swiss corporation. In prac-
tice, the adverse withholding tax consequences will, in the majority of cases, pre-
vent the execution of such emigration mergers.

Although merger-like combinations*® are not covered under the corporate law
provisions of the Merger Act, for tax purposes the exchange of participation and
membership rights is governed by Art. 19 para. 1 lit. ¢ and Art. 81 para. 1 lit. ¢
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Here, the revised income tax legislation goes further than the Merger Act by including sole proprie-
torships.

Art. 8 para. 3 iit. a and b FAHDT as well as Art. 8 para. 3°° FAHDT and Art. 24 para. 3 FAHDT.
l.e. the undisclosed reserves associated with the assets transferred on the merger are not taxed.

Here, the revised income tax legislation goes further than the Merger Act by including sole proprie-
torships.

Following the EU merger guideline, a merger-like combination is understood to be an exchange of
participation rights if a company acquires a majority shareholding in another company by giving up
its own participation rights (see Art. 2 lit. d of the directive 90/434/EWG of 23 July 1990). In this
case, it merely leads to a close economic and participation interconnection, but not to a legal
merger of the companies involved in the combination.
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FDTA®®. On the owner level, the exchange of participation or membership rights
as a result of a merger or a merger-like combination is now explicitly governed by
Art. 19 para. 1 lit. ¢ and Art. 61 para. 1 lit. ¢ FDTA. This has the consequence that
tax neutrality at the owner level is recognised even if tax neutrality at the corpo-
rate level, partially or completely, is not. This does not apply to partners who hold
their participation or membership rights as a private (non business) asset.

(i) Demergers

Under prior law, demergers could not always be distinguished without difficulty
from the sale of a business unit. As a result, the tax neutrality of a demerger was
only possible if additional requirements at the owner level were met. According to
the previous practice, the participation or membership rights received as a result
of a demerger could not be sold during a restriction period of five years.

The Merger Act includes specific provisions for two types of demergers, a Iegél
entity can divide ali of its assets and the related liabilities and transfer them to two
or more entities in a transaction which resuits in the dissolution of the divesting
entity or it can transfer only a part of its assets and liabilities to another legal entity
and the transferring entity remains in existence. According to Art. 19 para. 1 lit. b
FDTA as well as Art. 61 para. 1 lit. b FDTA, both types of ‘demergers can be car-
ried out in a tax neutral manner to the extent that (1) the tax liability remains in
Switzerland, (2) the assets are transferred at the values applicable for income tax
purposes (roll over of tax basis), (3) the transferred assets represent a business
unit or a part of a business unit and (4) will constitute a business unit or a part of a
business unit in the acquiring entity**°. The most significant change in comparison
to prior law will be the abolition of the five-year restriction period, which will apply
to the cantons, at the latest, after the lapse of a three year introductory period (cf.
Art 72e FAHDT). Thus, if the partners sell shares immediately after the comple-
tion of a demerger, no retroactive tax consequences will arise. As a result of this,
the terms “business unit” and “part of a business unit” will become the decisive
criteria for achieving tax neutrality. A “part of a business unit” exists if all of the
assets and liabilities of the business unit within an entity can function as an inde-
pendent business in reliance on its own resources. No concessions have been
granted for the demerger of holding companies and real estate companies in ap-
plying this strict requirement.

Furthermore, on the cantonal level, it is not clear whether unexpired restriction pe-
riods (which began to run under prior law) will stili apply after the Merger Act has

4% Art. 8 para. 3 lit. ¢ and Art. 24 para. 3 lit. c FAHDT.

“0 A 8 para. 31it. b FAHDT and Art. 24 para. 3 lit. b FAHDT.
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come into force. On the federal level, unexpired (old) restriction periods were
abolished when the Merger Act came into force.

(iiiy Conversions

Art. 19 para. 1 lit. b and para. 2 FDTA permits the conversion of sole proprietor-
ship*!, general or limited liability partnership into a corporate entity on a tax-
neutral basis to the extent that (1) the tax liability continues in Switzerland, (2) the
assets are transferred at the relevant values for income tax purposes (roll over of
tax basis), (3) the previous partner continues his engagement during the five-year
restriction period and (4) if a business unit or a part of a business unit is trans-
ferred to the corporate entity**2. The five-year restriction period under Art. 19 para.
2 FDTA represents the codification of the former administrative practice®, If a
shareholder disposes of his participation or membership rights within the five-year
restriction period at a price in excess of the tax basis of the transferred equity,
then under Art. 19 para. 2 FDTA the excess amount (undisclosed reserves) will
be subject to retroactive taxation®“. In this case, the corporate entity will be enti-
tled to recognise the related taxed, undisclosed reserves (step up of tax basis).

In contrast, the five-year restriction period and the “business unit requirement” do
not apply to the conversion of a corporate entity or a cooperative into another cor-
porate entity or cooperative (cf. Art. 61 para. 1 lit. a FDTA and Art. 24 para. 3 lit. a
FAHDT).

(iv) Transfers of Assets and Liabilities

According to Art. 61 para. 1 lit. d and para. 2 FDTA, the transfer of a business unit
or a part of a business unit, as well as the transfer of operational assets to a sub-
sidiary, is possible on a tax-neutral basis (i.e. without recognition of the undis-
closed reserves) to the extent that (1) the tax liability continues in Switzerland, (2)
the assets are transferred at the relevant values for income tax purposes (roll over
of tax basis), (3) to a domestic subsidiary, (4) the divesting corporate entity or co-
operative holds at least 20% of the subsidiary’s equity capital and (5) the trans-
ferred assets are not sold during the five-year restriction period*. The transfer of
operational assets to a subsidiary should promote the tax-neutral establishment of

&
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The revised income tax legislation goes further than the Merger Act by including sole proprietor-
ships.

Art. 8 para. 3 lit. b and para. 3% FAHDT.
Art. 8 para. 3°® FAHDT.

Art 8 para. 3°° FAHDT.

Art. 24 para. 3 lit. d and para. 3 FAHDT.
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d)

joint ventures with third parties. The undisclosed reserves related to the trans-
ferred assets are, pursuant to Art. 61 para. 2 FDTA, subject to retroactive taxation
it the transferred assets are sold within the five-year restriction period*®. in this
case, the subsidiary is entitied to recognise the corresponding taxed, undisclosed
reserves (step up of tax basis).

The greatest achievement of the revised tax provisions under the Merger Act is
without doubt the step in the direction of corporate group tax law. Under Art. 61
para. 3 and 4 FDTA, qualified shareholdings of at least 20%, as well as business
units or parts of business units and certain operational assets may be transferred
to other group companies without recognition of the undisclosed reserves (roll
over of tax basis) to the extent that (1) the tax liability continues in Switzerland, (2)
the assets are transferred at the relevant values for income tax purposes, (3) the
assets are transferred within domestic corporate groups, (4) the transferred as-
sets are not sold during the five-year restriction period and (5) uniform confrol is
maintained (control by holding of a majority of votes or by other means contem-
plated by Art. 663e CO)*”. The corporate group relationship required for tax neu-
trality exists when the involved Swiss companies are under common control,
whether through voting rights or otherwise. This simplifies corporate reorganiza-
tions and allows the tax-neutral transfer of operational assets (and therewith, the
transfer of undisclosed reserves) within a group of domestic companies (roll over
of tax basis). It should be noted that all of the member companies of the group
are jointly liable for potential retroactive taxes.

Art. 64 para. 1°® FDTA permits qualified participations to be replaced on a tax-
neutral (roll over of tax basis) if (1) the participation amounts to at least 20% of the
other company’s equity capital and (2) the replaced participation was owned by
the company for a period of at least one year*®,

Federal Act on Withholding Taxes of 13 October 1965

The revised Art. 5 para. 1 lit. a FAWT provides that reserves and profits of a do-
mestic corporate entity or cooperative are exempt from withholding tax to the ex-
tent that such reserves are as a result of a restructuring pursuant to Art. 61 FDTA
to the full extent transferred into the reserves of the acquiring or converted do-
mestic corporate entity or cooperative.

& Art. 24 para. 3 FAHDT.
47 Art. 24 para. 3%2"" and 3% FAHDT.

48 At 24 para. 4°° FAHDT.
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FEDERAL ACT REGARDING MERGER, DEMERGER, CONVERSION AND
TRANSFER OF ASSETS AND LIABILITIES (MERGER ACT; MA)

Federal Act

Regarding Merger, Demerger, Conversion
and Transfer of Assets and Liabilities

(Merger Act, MA)

of 3 October 2003

The Federal Assembly of the Swiss Federation,
based on Article 122 para. 1 of the Federal Constitution,

and after review of the message of the Federal Council dated 13 June 2000*°

decides:
1. Chapter:  Scope and Definitions
Art. 1 Scope

" This Act regulates the adaptation of the legal structures of corporate entities, general and
limited commercial partnerships, cooperatives, associations, foundations and sole
proprietorships in connection with mergers, demergers, conversions of the legal form and
transfers of assets and liabilities.

2 It shall thereby guarantee legal certainty and transparency, and protect creditors,
employees as well as persons with minority ownership interests.

3 Furthermore, it establishes the prerequisites in private law by which institutions under public
law can merge with private legal entities, convert into private legal entities or transfer or
accept transfers of assets and liabilities.

e BBI 2000 4337
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* The provisions of the Federal Act on Cartels and Restraints of Competition of 6 October
1995 relating to the assessment of mergers of companies remain unaffected.

Art. 2

Definitions

In this Act, the following definitions are applied:

a.
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Legal entities: Companies, foundations, sole proprietorships registered in the
register of commerce and institutions under public law;

Companies: Corporate entities, general and limited partnerships, associations and
cooperatives except old age, survivors and disability institutions under letter i;

Corporate entities: Corporations, corporations including partners with unlimited
liability and limited liability companies; )

Institutions under public law: Independent institutions under federal, cantonal or
municipal public law registered in the register of commerce, regardless of whether
or not they are legal entities;

Small and medium-sized enterprises: Companies with no debt securities
outstanding, whose shares are not listed on the stock exchange, and that, in
addition, have not exceeded two of the following thresholds in the two business
years preceding the merger, demerger, or conversion resolution:

1.  total assets of 20 million Swissfrancs,
2. turnover of 40 million Swiss francs,
3. anannual average of 200 full-time employment positions;

Partners: Shareholders, partners of general and limited partnerships, members of
cooperatives without participation certificates, members of associations;

Shareholders: Holders of shares, participation or profit sharing certificates,
partners of iimited liability companies, members of cooperatives with participation
certificates;

General meeting: the general shareholders’ meeting of a corporation, a
corporation including partners with unlimited liability and a cooperative; the
partners’ meeting of a limited liability company, the meeting of the members of an
association; the meeting of the delegates of an association or cooperative to the
extent authorized in its articles of incorporation;

Employee welfare institutions: Organisations subject to supervision according to
Article 61 et seq. of the Federal Act concerning Occupational Old Age, Survivors
and Disability Benefit Plan of 25 June 1982 and that have been established as le-
gal entities.

2. Chapter: Merger of Companies
1. Section: General Provisions
Art. 3 Principle

! Companies can merge by

a.

b.

one company acquiring another (absorption merger);

combining to form a new company (combination merger).

2 As a result of the merger, the acquired company is dissolved and deleted from the register

of commerce.

Art. 4

Permissible Mergers

! Corporate entities can merge:

a.
b.
Cs

d.

with corporate entities;
with cooperatives;
as acquiring companies, with general and limited partnerships;

as acquiring companies, with associations which are registered in the register of

commerce.

2 General and limited partnerships can merge:

a.
b.

C.

with general and limited partnerships;
as acquired companies, with corporate entities;

as acquired companies, with cooperatives;

3 Cooperatives can merge:

a.

b.

with cooperatives;

with corporate entities;

as acquiring companies, with general and limited partnerships;

as acquiring companies, with associations which are registered in the register of
commerce;

if no participation ceriificates exist, as acquired companies, with associations
which are registered in the register of commerce.

4 Associations can merge with associations. Associations registered in the register of com-

merce can also merge:

a.

as acquired companies, with corporate entities;
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b.  as acquired companies, with cooperatives;

c.  as acquiring companies, with cooperatives without participation certificates.

Art. 5 Merger of a Company in Liquidation

' A company in liquidation can participate in a merger as an acquired company, if the
distribution of assets has not yet commenced.

% The supreme management or administrative body must confirm to the register of commerce
that the prerequisite in paragraph 1 has been met.

Art. 6 Merger of Companies in Case of Loss of Capital or if Liabilities Exceed
Assets

' A company which no longer has assets equal to at least one half of the amount of its paid-in
capital and legal reserves or for which its liabilities exceed its assets, can only merge with
another company if that company has unrestricted disposable equity capital in an amount
equal to the shortfall or, if required, equal to the liabilities in excess of the assets. This
prerequisite does not apply to the extent creditors of the merging companies agree that their
claims shall be subordinated to any other claims of other creditors.

2 The supreme management or administrative body has to submit to the register of com-
merce a confirmation of a specially qualified auditor stating that the prerequisite in paragraph
1 has been met.

2. Section: Participation and Membership Rights

Art. 7 Protection of Participation and Membership Rights

! Partners of the acquired company are entitled to participation and membership rights in the
acquiring company, which are equivalent to their current participation and membership rights,
taking into account the assets and liabilities of the merging companies, the allocation of vot-
ing rights as well as all other relevant elements.

2 When determining the exchange ratio for participation rights, a compensation payment can
be provided which must not exceed one tenth of the real value of the participation rights
provided in exchange.

® Partners without participation certificates are entitled to at least one participation right when
their company is acquired by a corporate entity.

¢ The acquiring company must provide participation rights of equal value or participation
rights with voting rights for participation rights without voting rights in the acquired company.
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% The acquiring company must provide equivalent rights or appropriate compensation to the
holders of special rights, which are connected with participation, or membership rights in the
acquired company.

® The acquiring company must provide the holders of profit sharing certificates of the ac-
quired company with equivalent rights or repurchase their profit sharing certificates at their

real value at the time the merger agreement is concluded.

Art. 8 Cash or Other Compensation

' The merging companies can provide in the merger agreement, that the partners may
choose between participation and membership rights on the one hand and cash or other
compensation on the other hand.

2 The merging companies can provide in the merger agreement, that only a cash or other
compensation will be paid.

3. Section: Capital Increase, Formation of a New Company, and Interim Balance
Sheet
Art. 9 Capital Increase in case of an Absorption Merger

' In case of an absorption merger, the acquiring company must increase the share capital to
the extent necessary to protect the rights of the partners of the acquired company.

2 The provisions of the Code of Obligations concerning contributions-in-kind as well as Article
651 paragraph 2 of the Code of Obligations shall not apply to mergers.

Art. 10 Formation of a New Company in case of a Combination Merger

For the formation of a new company in a combination merger, the provisions of the Civil
Code and the Code of Obligation pertaining to the formation of a new company shall apply.
Not applicable are the provisions about the number of founders of corporate entities, as well
as the provisions about contributions-in-kind.

Art. 11 Interim Balance Sheet

" If, on the date the merger agreement is concluded, the balance sheet date is more than six
months earlier or if, since the last such balance sheet date, important changes have occurred
in the assets and liabilites of the merging companies, the companies shall prepare an interim
balance sheet.
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2 The preparation of an interim balance sheet is governed by the regulations and principles
regarding annual financial statements, subject to the following provisions:

a. aphysical inventory is not necessary.

b.  the valuation contained in the last balance sheet need only to be changed vin
accordance with movements in the company books. Depreciation, revaluations
and provisions for the interim period, as well as substantial unrecorded changes
in asset values, must be reflected in the interim balance sheet.

4. Section: Merger Agreement, Merger Report, and Verification

Art. 12 Conclusion of the Merger Agreement

' The merger agreement shall be concluded by the supreme management or administrative
bodies of the merging companies. ‘

2 |t shall be in written form and requires the approval of the general meeting or of the part-
ners of the companies involved, as applicable (Art. 18).

Art. 13 Content of the Merger Agreement
! The merger agreement shall contain:

a. the name or registered name, the registered office and the legal form of the
companies involved, in case of a combination merger also the name or the
registered name, the registered office and the legal form of the new company;

b. the exchange ratio for participation rights and, if applicable, the amount of
compensation, or details about the membership of partners of the acquired com-
pany in the acquiring company;

c. the rights granted by the acquiring company to the holders of special rights,
shares without voting rights or profit sharing certificates;

d. the manner in which the exchange of participation rights will be made;

e. the point in time when the participation or membership rights confer an
entittement to a share in the profits, as well as all details of this entitlement;

f. the amount of the cash or other compensation pursuant to Article 8, if any;

g.  when the activities of the acquired company are regarded as being carried out on
account of the acquiring company;

h.  each special advantage being granted to the members of a management or ad-
ministrative body or to managing partners;

i.  the identification of the partners with unlimited liability, if any.

2n case of a merger between associations, paragraph 1 subparagraphs c-f shall not apply.

Art. 14 Merger Report

' The supreme management or administrative bodies of each of the companies involved shall
prepare a written report about the merger. They can also prepare a joint report.

2 Small and medium-sized companies need not prepare a merger report if all partners agree.

3 In the report, the following shall be explained and substantiated in legal and business
terms:

a. the purpose and the consequences of the merger;
b. the merger agreement;

c. the exchange ratio for participation rights, and, if applicable, the amount of the
compensation payment, or the membership rights of partners of the acquired
company in the acquiring company;

d. if applicable, the amount of the cash or other compensation, and the reasons why
only compensation should be provided instead of participation or membership
rights;

e. special considerations regarding the valuation of participation rights in view of the
determination of the exchange ratio;

£ the amount of the capital increase of the acquiring company, if any;

g the obligation to make a supplementary capital contribution, other personal obliga-
tions and the personal liability which result from the merger for the partners of the
acquired company, if any;

h. in case of mergers of companies with different legal forms, the duties that may be
imposed on the partners in the new legal form;

k the consequences of the merger on the employees of the merging companies as
well as reference to the content of a redundancy program, if any;

| the consequences of the merger on the creditors of the merging companies;
k. references to administrative permits granted or still pending, if any.

“In case of a combination merger, the draft articles of incorporation of the new company are
to be attached to the merger report.

5 In case of a merger between associations, this provision shall not apply.
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Art. 15 Verification of the Merger Agreement and the Merger Report

' The merging companies must have the merger agreement, the merger report and the
balance sheet that the merger was based on, verified by a specially qualified auditor if the
acquiring company is a corporate entity or a cooperative with participation certiﬁcatés. They
can jointly appoint an auditor.

2 : . ”
Small and medium-sized companies need not carry out this verification if all partners agree.

3 o . ' .
The companies involved shall provide the auditor with all relevant inforration and
documentation.

* The auditor shali set out in a written verification report:

a.  whether the planned capital increase of the acquiring company is sufficient for the
protection of the rights of the partners of the acquired company;

b.  whether the exchange ratio for the participation rights or the compensation pay-
ment is reasonable;

c.  how the exchange ratio has been determined and why the method applied is con-
sidered appropriate;

d. the relative importance, if any, gf the various methods applied for the determina-
tion of the exchange ratio;

e.  which special considerations had to be taken into account in respect of the deter-
mination of the exchange ratio when valuing the participation rights.

Art. 16 Inspection Right

" Each of the merging companies shall, at its registered office and 30 days before the
resolution is adopted, allow the partners to inspect the following documents of all merging
companies:

a the merger agreement;
b.  the merger report;
c. the verification report;

d. the annual financial statements and annual reports of the last three business
years as well as the interim balance sheet, if any.

2 Small and medium-sized companies need not adhere to the inspection requirements of
paragraph 1 if all partners agree.

® The pariners may ask the merging companies for copies of the documents referred to in
paragraph 1. These copies shall be provided to them free of charge.

* Each of the merging companies shall inform the partners in an appropriate manner about
the opportunity to inspect such documents.
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Art. 17 Changes in Assets and Liabilites

' if significant changes occur in the assets or liabilities of one of the merging companies,
between the conclusion of the merger agreement and the approval by the general meeting,
then the supreme management or administrative body of such company shall inform the su-
preme management or administrative bodies of the other companies involved.

2The supreme management or administrative bodies of all merging companies shall examine
whether the merger agreement must be modified or if the merger must be abandoned. If so,
they shall withdraw their proposal for approval or justify in the general meeting why the
merger agreement does not need modification.

5. Section: Merger Resolution and Registration in the Register of Commerce

Art. 18 Merger Resolution

' In case of corporate entities, cooperatives and associations, the supreme management or
administrative body must submit the merger agreement for approval through a resolution at a
general meeting. The following majorities shall be required:

a. for corporations and corporations including partners with unlimited liability, at least
two thirds of the votes represented at the general shareholders’ meeting and the
absolute majority of the nominal value of the shares represented by them;

b. for a corporate entity which is being taken over by a cooperative, the approval of
all shareholders and, if such corporate entity is a limited liability company, all
partners;

c. for limited liability companies, at least three quarters of all partners which also
shall represent at least three quarters of the company capital;

d. for cooperatives, at least two thirds of the votes cast or, if an obligation to make a
supplementary capital contribution, other personal obligations or a personal liabil-
ity will be introduced or extended, at least three quarters of all members of the
cooperative;

e. for associations, at least three quarters of the members present at the general
meeting.

2 |n case of general and limited partnerships, the merger agreement requires the approval of
all partners. However, the partnership agreement may provide that the approval of at least
three quarters of the partners is sufficient.
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% If a corporation including partners with unlimited liability acquires another company, in
addition to the majorities mentioned in paragraph 1 subparagraph a, it is necessary that all
partners with uniimited liability give their written approval.

“Ifa corporation or a corporation including partners with unlimited liability is acquired by a
limited liability company, and if as a result, an obligation to make a suppleméntary capital
contribution or another personal obligation is introduced, the approval of all affected
shareholders is required.

% If the merger agreement provides only for a cash or other compensation payment, the
merger resolution requires the approval of at least 90 percent of the partners with voting
rights in the acquired company.

8 |f, for the partners of the acquired company, a modification of the purpose of the company
results from the merger and if, based on requirements by law or the articles of incorporation,
different majority for the adoption of the merger resolution is required, then both majority re-
quirements apply to the merger resolution.

Art. 19 Right to Resign in the Case of the Merger of Associations

' Members of associations can resign from the association, without any obligations, within
two months following the merger resolution.

2 The resignation is effective retroactively as of the date of the merger resolution.

Art. 20 Notarial Certification
! The merger resolution must be certified by a notary.

2 In case of a merger between associations, this provision shall not apply.

Art. 21 Registration in the Register of Commerce

' As soon as the merger resolution has been adopted by all merging companies, their
supreme management or administrative bodies must apply for registration of the merger with
the register of commerce.

2 |t the acquiring company must increase its share capital as a result of the merger, then the
amended articles of incorporation and the ascertainment concerning the capital increase (Art.
6529 CO) also shall be submitted to the register of commerce.

3 The acquired company will be deleted from the register of commerce once the merger has
been registered.

4 This provision shall not apply to associations that are not registered in the register of
commerce.
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Art. 22 Legal Effect

' Upon registration in the register of commerce, the merger becomes legally effective. At this
point in time, all assets and liabilities of the acquired company are transferred by operation of
law to the acquiring company. Article 34 of the Federal Act on Cartels and Other Restraints
of Competition of 6 October 1995 remains unaffected.

2 The merger of associations which are not registered in the register of commerce becomes
legally effective once the merger resolutions have been adopted by all associations involved.

6. Section: Simplified Merger of Corporate Entities

Art. 23 Requirements
' Corporate entities may merge under simplified requirements if:

a. the acquiring corporate entity owns all of the shares with voting rights of the
acquired corporate entity; or

b. a legal entity, a natural person or a legally or contractually connected group of
persons own all of the shares with voting rights of the merging corporate entities.

2 If the acquiring corporate entity does not own all, but at least 90 percent of the shares with
voting rights of the acquired corporate entity, the merger may take place under simplified
conditions if:

a. the minority shareholders are offered, in addition to the participation rights in the
acquiring corporate entity, a cash or other compensation payment in accordance
with Article 8, which is equivalent to the real value of the participation rights; and

b.  for the minority shareholders, the merger does not result in a supplementary capi-
tal contribution, another personal obligation, or a personal liability.

Art. 24 Facilitations

' Merging corporate entities which fulfil the requirements of Article 23 paragraph 1 must only
include in the merger agreement the information specified in Article 13 paragraph 1
subparagraphs a and f-i. They must neither prepare a merger report (Art. 14), nor have the
merger agreement verified (Art. 15), nor provide the inspection right (Art. 16), nor submit the
agreement for approval by a resolution at the general meeting (Art. 18).

2 Merging corporate entities which fulfil the requirements of Article 23 paragraph 2, must only
include in the merger agreement the information specified in Article 13 paragraph 1
subparagraphs a, b and f-i. They must neither prepare a merger report (Art. 14) nor submit
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the agreement for approval by a resolution at the general meeting (Art. 18). The inspection
right pursuant to Article 16 shall be granted for a period of at least 30 days prior to the
application for entry of the merger in the register.of commerce.

7. Section: Protection of Creditors and Employees

Art. 25 Security for Claims

" The acquiring company shall secure the claims of creditors of the merging companies if the
creditors demand this within three months after the merger has become legally effective.

2 The merging companies must notify their creditors about their rights three times by
publication in the Swiss Official Gazette of Commerce. They are not required to publish this
notice if a specially qualified auditor confirms that no claims are known or to be expected that
could not be satisfied through the disposable assets of the companies involved.

3 The obligation to secure claims shall not apply if the company demonstrates that the
fulifillment of the claims is not jeopardized by the merger.

¢ Instead of providing security, the company may satisfy the claims to the extent other

creditors are not harmed.

Art. 26 Personal Liability of Partners

' Partners of the acquired company who, prior to the merger, were liable for the company’s
obligations incurred remain liable for those obligations if they were established prior to the
publication of the merger resolution or if they were incurred prior to-that point in time.

2 The claims arising from the personal liability of partners for the liabilities of the the acquired
company are barred by the statute of limitations at the latest three years after the merger has
become legally effective. If a claim is due only after the publication of the merger resolution,
the statute of limitations begins to run at that point in time. This restriction of personal liability
does not apply to partners who are also personally liable for the obligations incurred by the
acquiring company.

3 For bonds and other debt instruments which were issued publicly, the liability remains untit
they have been repaid unless the relevant prospectus provides otherwise. The provisions
about the bond holders association established pursuant to Article 1157 et seq. of the Code
of Obligations remain unafected.
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Art. 27 Transfer of Employment Relationships, Security for Claims and Personal
Liability

! For the transfer of employment relationships to the acquiring company, Article 333 of the

Code of Obligations shall apply.

2 The employees of the merging companies may, according to Article 25, demand the secu-
rity for their claims arising from the employment agreement, which are due up to the point in
time when the employment relationship legally could be terminated or, if the transfer of the
employment relationship is rejected, when it is terminated by the employee.

3 Partners of the acquired company who, prior to the merger, were liable for its liabilities,
remain liable for all liabilities arising from employment agreements, which are due up to the
point in time when the employment agreement legally could be terminated or, if the transfer
of the employment relationship is rejected, when it is terminated by the employee.

Art. 28 Consultation with the Employeees’ Representation Body

! For the consultation with the employees’ representation body, Article 333a of the Code of
Obligations shall apply for the acquired company as well as the acquiring company.

2 The consultation must occur prior to the merger resolution in accordance with Article 18.
Prior to the merger resolution, the supreme management or administrative body must inform
the general meeting about the resuit of the consultation.

3 if the provisions of paragraphs 1 and 2 are not observed, the employees’ representation
body may seek a court order that prohibits the registration of the merger in the register of
commerce.

* This provision is also applicable for acquiring companies with registered offices abroad.

3. Chapter: Demerger of Companies

1. Section: General Provisions

Art. 29 Principle
A company can demerge by:

a. dividing all of its assets and liabilities and transferring them to other companies.
Its partners receive participation or membership rights in the acquiring company.
The divesting company will be dissolved and deleted from the register of
commerce (division); or
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b. transferring one or more parts of its assets and liabilities to other companies. In
return, its partners receive participation or membership rights in the acquiring
companies (spin-off).

Art. 30 Permissible Demergers

Corporate entities and cooperatives can demerge into corporate entities and cooperatives.
2. Section: Participation and Membership Rights

Art. 31

' In case of a demerger, the participation and membership rights must be protected in

accordance with Article 7.
2 The partners of the divesting company may be allocated:

a. participation and membership rights in all companies involved in the demerger, in
proportion to their previous participations (symmetrical demerger);

b. participation and membership rights in individual or ali companies involved in the
demerger, but not in proportion to their previous participations (asymmetrical

demerger).

3. Section: Capital Decrease, Capital Increase, Formation of a New Company, and
Interim Balance Sheet

Art. 32 Decreasing the Capital in Case of a Spin-off

If, in connection with the spin-off, the capital of the divesting company is decreased, Articles
733, 734, 788 paragraph 2 and 874 paragraph 2 of the Code of Obligations shall not apply.

Art. 33 Capital Increase

" The acquiring company must increase the capital to the extent necessary to protect the
rights of the partners of the divesting company.

2 The provisions of the Code of Obligations concerning contributions-in-kind as well as Article
651 paragraph 2 of the Code of Obligation shall not apply to demergers.
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Art. 34 Formation of a New Company

For the formation of a new company in the context of a demerger, the provisions of the Code
of Obligations pert_aining to the formation of a new company shall apply. Not applicable are
the provisions about the number of founders of corporate entities, as well as the provisions
about contributions-in-kind.

Art. 35 Interim Balance Sheet

' If, on the date the demerger agreement is conciuded or the demerger plan prepared, the
balance sheet date is more than six months earlier or if, since the last such balance sheet
date, important changes have occurred in the assets and liabilites of the demerging
companies, the companies shall prepare an interim balance sheet.

2 The preparation of an interim balance sheet is governed by the regulations and principles
regarding annual financial statements, subject to the following provisions:

a. aphysical inventory is not necessary.

b.  the valuation contained in the last balance sheet need only to be changed in
accordance with movements in the company books. Depreciation, revaluations
and provisions for the interim period, as well as substantial unrecorded changes
in asset values must be reflected in the interim balance sheet.

4. Section: Demerger Agreement, Demerger Plan, Demerger Report and
Verification
Art. 36 Demerger Agreement and Demerger Plan

' If a company, by way of a demerger, transfers parts of its assets and liabilites to existing
companies, the supreme management or administrative bodies of the companies involved in
the demerger shall conclude a demerger agreement.

2 |f, by way of a demerger, a company wants to transfer parts of its assets and liabilities to
companies to be newly formed, the supreme management or administrative body of that
company shail prepare a demerger plan.

® The demerger agreement and the demerger plan shall be in written form and requires the
approval of the general meeting (Art. 43).

Art. 37 Content of the Demerger Agreement or the Demerger Plan

The demerger agreement or the demerger plan shall contain:
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a. the registered name, the registered office and the legal form of the companies

involved;

b.  an inventory with an unambigueous identification, the division and the allocation
of all items comprising the assets and liabilities, as well as the allocation of all
parts of the physical assets; real estate, securities and intangible assets are to be
identified individually;

¢. the exchange ratio for participation rights and, if applicable, the amount of
compensation, or details about the membership of the partners of the divested
company in the acquiring company;

d. the rights granted by the acquiring company to the holders of special rights,
shares without voting rights, or profit sharing certificates;

e. the manner in which the exchange of these participation rights will be made;

k the point in time when the participation or membership rights confer an
entitlement to a share in the profits, as well as all details of this entitlement;

g. when the activities of the divesting company are regarded as being carried out on
account of the acquiring company;

h.  each special advantage being granted to the members of a management or ad-
ministrative body or to managing partners;

L a list of the employment relationships, which are transferred by the demerger.

Art. 38 Non-allocated Assets and Liabilities

' An asset which cannot be allocated pursuant to the demerger agreement or the demerger
plan:

a. becomes, in case of a division, the joint property of all acquiring companies in
proportion to the net assets given to them by the demerger agreement or the
demerger plan;

b.  remains, in case of a spin-off, with the divesting company.
2 paragraph 1 applies by analogy for claims and intangible assets.

* The companies involved in a division are jointly and severally liable for liabilities incurred
which, on the basis of the demerger agreement or the demerger plan, cannot be allocated.

Art. 39 Demerger Report

' The supreme management or administrative bodies of the companies involved shall pre-
pare a written report about the demerger. They may also prepare a joint report.
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2 Small and medium-sized companies need not prepare a demerger report if all partners
agree.

® In the report, the following shali be explained and substantiated in legal and business
terms:

a. the purpose and the consequences of the demerger;
b.  the demerger agreement or the demerger plan;

c. the exchange ratio for participation rights and, if applicable, the amount of the
compensation payment, if any, or the membership rights of partners of the divest-
ing company in the acquiring company;

d.  special considerations regarding the valuation of participation rights in view of the
determination of the exchange ratio;

e. the obligation to make a supplementary capital contribution, other personal obliga-
tions and the personal liability, which result from the demerger for the partners, if
any;

b in case of demergers of companies with different legal forms, the duties that may
be imposed on the partners in the new legal form;

g. the consequences of the demerger on the employees of the demerging compa-
nies as well as references to the content of a redundancy program, if any;

h.  the consequences of the demerger on the creditors of the companies invoived in
the merger,;

*If, in the context of a demerger, a new company is formed, the draft articles of incorporation
of the new company are to be attached to the demerger report.

Art. 40 Verification of the Demerger Agreement or the Demerger Plan and the
Demerger Report

For the verification of the demerger agreement or the demerger plan and the demerger re-
port, Article 15 applies by analogy.

Art. 41 Inspection Right

! Each of the companies involved in the demerger shall, at its registered office and during
two months prior to the adoption of the demerger resolution, allow the partners to inspect the
following documents of all companies involved in the demerger:

a. the demerger agreement or the demerger plan;
b.  the demerger report;

c. the verification report;
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d. the annual financial statements and annual reports of the last three business
years as well as the interim balance sheet; if any.

2 Small and medium-sized companies need not adhere to the inspection requirements of.

paragraph 1 if all partners agree.

® The partners may ask the companies involved for copies of the documents referred to in
paragraph 1. These copies shall be provided to them free of charge.

* Each of the companies involved in the demerger shall inform the partners about the inspec-
tion right by publication in the Swiss Official Gazette of Commerce.

Art. 42 Information on Changes in Assets and Liabilities

For information on changes in assets and liabilites, Article 17 applies by analogy.
5. Section: Demerger Resolution and Notarial Certification

Art. 43 Demerger Resolution

' The supreme management or administrative bodies of the companies involved may only
submit the demerger agreement or the demerger plan to the general meeting for approval if
the claims have been secured in accordance with Article 46.

2 For the adoption of the resolution, the required majorities according to Article 18
Paragraphs 1, 3, 4 and 6 apply.

% In case of an asymmetrical demerger, at least 90 percent of all partners of the divesting
company who have voting rights must agree.

Art. 44 Notarial Certification

The demerger resolution must be certified by a notary.

6. Section: Protection of Creditors and Employees

Art. 45 Notice to the Creditors

The creditors of all companies involved in the demerger must be given notice three times in
the Swiss Official Gazette of Commerce that they may demand the security for their claims
by notifying them to such companies.
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Art. 46 Security for Claims

' The companies involved in the demerger must secure the claims of the creditors if the
creditors demand this within two months after the notice to the creditors.

2 The obligation to secure claims shall not apply if the company demonstrates that the fulfil-
ment of the ciaims is not jeopardized by the demerger.

% Instead of providing security, the company may satisfy the claims to the extent other credi-
tors are not harmed.

Art. 47 Secondary Liability of the Companies involved in the Demerger

' If the claims of a creditor are not satisfied by the company to which the liabilities have been
allocated pursuant to the demerger agreement or the demerger plan (company with primary
liability), then the other companies involved in the demerger are jointly and severally liable
(companies with secondary liability).

2 Companies with secondary liability can only be sued if a claim has not been secured and
the company with primary liability: '

a. has become bankrupt;
b. has been granted a composition moratorium or a postponement of bankruptcy;

c. has been subject to debt enforcement resulting in the issuance of a final
certificate of loss;

d. has transferred its registered office to a foreign state and thus can no longer be
sued in Switzerland;

e. has transferred its registered office from one foreign state to another and, as a
result, a considerable impediment to legal enforcement has accrued.

Art. 48 Personal Liability of Partners

For the personal liability of partners, Article 26 shall apply by analogy.

Ant. 49 Transfer of Employment Relationships, Security for Claims and Personal
Liability

' For the transfer of employment relationships, Article 333 of the Code of Obligations shall
apply.

2 The employees of the companies involved in the demerger may, according to Article 46,
demand the security for their ciaims arising from the employment agreement, which are due
up to the point in time when the employment relationship legally could be terminated or, if the
transfer of the employment relationship is rejected, when it is terminated by the employee.
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3 Article 27 paragraph 3 is applicable by analogy.

Art. 50 Consuitation with the Employees’ Representation Body

Consultation with the employees’ representation body is governed by Article 28.
7. Section: Registration in the Register of Commerce and Legal Effect

Art. 51 Registration in the Register of Commerce

! As soon as the demerger resolution has been adopted, the supreme management or ad-
ministrative body must apply for registration of the demerger with the register of commerce.

2 |f the divesting company must decrease its capital as a result of the spin-off, the amended
articles of incorporation also shall be submitted to the register of commerce.

% In case of a division, the divesting company will be deleted from the register of commerce
with the registration of the division.

Art. 52 Legal Effect

Upon registration into the register of commerce, the demerger becomes legally effective. At
this point in time, all assets and liabilities listed in the inventory are transferred by operation
of law to the acquiring companies. Article 34 of the Federal Act on Cartels and Other Re-
straints of Competition of 6 October 1995 remains unaffected.

4. Chapter:  Conversion of Companies

1. Section: General Provisions

Art. 53 Principle

A company can change its legal form (conversion). Its legal relationships are thereby not
modified.

Art. 54 Permissible Conversions
' A corporate entity can convert into:
a.  acorporate entity with a different legai form;

b.  a cooperative.
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2 A general partnership can convert into:
a. acorporate entify;
b.  acooperative;
c. a limited partnership.

3 A limited partnership can convert into:
a. acorporate entity;
b. acooperative;
¢c. ageneral partnership.

“ A cooperative can convert into:

a. acorporate entity;
b. an association if the cooperative has not issued participation certificates and the
association will be registered in the register of commerce.

5 An association, if it is registered in the register of commerce, can convert into a corporate

entity or a cooperative.

Art. 55 Special Provisions for the Conversion of General and Limited Partnerships
' A general partnership can convert into a limited partnership by:

a. alimited partner joining the general partnership;

b.  ageneral partner becoming a limited partner.
2 A limited partnership can convert into a general partnership by:

a. all limited partners resigning;

b. all limited partners becoming general partners.

3 The continuation of a general or fimited partnership as a sole proprietorship according to
Article 579 of the Code of Obligation remains unaffected.

4 The provisions of this chapter are not applicable to the conversion deait with in this article.

2. Section: Participation and Membership Rights

Art. 56 Protection of Participation and Membership Rights

' In case of a conversion, the participation and membership rights of the partners must be
protected.
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2 Partners without participation certificates are entitied to receive at least one participation
right in case of a conversion of their company into a corporate entity.

8 For shares without voting rights, equivalent participation rights or participation rights with
voting right must be granted.

* For special rights associated with the participation and membership rights, equivalent rights
or an appropriate compensation must be granted.

® For profit sharing certificates, equivalent rights must be granted or they have to be
repurchased for their real value at the the point in time when the conversion plan is being
prepared.

3. Section: Formation and Interim Balance Sheet

Art. 57 Provisions Regarding the Formation of a Company

In case of a conversion, the provisons of the Civil Code and the Code of Obligations
pertaining to the formation of the relevant company shall apply. Not applicable are the
provisions about the number of founders of corporate entities, as well as the provisions about
contributions-in-kind.

Art. 58 Interim Balance Sheet

' If, on the date the conversion report is prepared, the balance sheet date is more than six
months earlier or if, since the last such balance sheet date, important changes have occurred
in the assets and liabilites of the company, the company shall prepare an interim balance
sheet.

2 The preparation of an interim balance sheet is governed by the regulations and principles
regarding annual financial statements, subject to the following provisions:

a.  aphysical inventory is not necessary.

b.  the valuation contained in the last balance sheet need only to be changed in
accordance with movements in the company books. Depreciation, revaluations
and provisions for the interim period, as well as substantial unrecorded changes
in asset values, must be reflected in the interim balance sheet.
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4. Section: Conversion Plan, Conversion Report and Verification

Art. 59 Preparation of the Conversion Plan

' The supreme management or administrative body shall prepare a conversion plan.

2 The conversion plan shall be in written form and requires the approvai of the general

- meeting or of the partners in accordance with Article 64.

Art. 60 Content of the Conversion Pian

The conversion plan shall contain:
a. the name or registered name, the registered office and the legal form prior to and
after the conversion;
b. the new articles of incorporation;

¢. the number, kind and amount of the participation rights which are received by the
partners after the conversion, or details about the membership rights of partners
after the conversion.

Art. 61 Conversion Report

' The supreme management or administrative body must prepare a written report about the
conversion.

2 gmall and medium-sized companies need not prepare a conversion report if all partners
agree.

3 |n the report, the following shall be explained and substantiated in legal and business
terms:

a. the purpose and consequences of the conversion;
b.  the compliance with the regulations governing the formation of the new legal form;
c. the new articles of incorporation;

d. the exchange ratio for participation rights or the membership rights of the partners
after the conversion;

e. the obligation to make a supplementary capital contribution, other personal obliga-
tions and the personal fiability which resuit from the conversion for the partners, if

any;

f.  the duties that may be imposed on the partners as a result of the new legal form.
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Art. 62 Verification of the Conversion Plan and the Conversion Report

' The company must have the conversion plan, the conversion report and the balance sheet
that the conversion was based on verified by a specially qualified auditor.

2 Small and medium-sized companies need not carry out this verification if all partners agree.
® The company must provide the auditor with all relevant information and documentation.

* The auditor must verify whether the prerequisites for the conversion have been met and, in
particular, whether the rights of the partners remain protected after the conversion.

Art. 63 inspection Right

' The company shall, at its registered office and 30 days before the resolution is adopted,
allow the partners to inspect the following documents:

a. the conversion plan;
b.  the conversion report;
& the verification report;

d. the annual financial statements and annual reports of the last three business
years as well as the interim balance sheet, if any.

2 Small and medium-sized enterprises need not adhere to the inspection requirements of
paragraph 1 if all partners agree.

3 The partners may ask the company for copies of the documents referred to in Paragraph 1.
These copies shall be provided to them free of charge.

* The company shall inform the partners in an appropriate manner about the opportunity to
inspect such documents.

5. Section: Conversion Resolution and Registration in the Register of Commerce

Art. 64 Conversion Resolution

' In case of corporate entities, cooperatives and associations, the supreme management or
administrative body shall submit the conversion plan for approval through a resolution at a
general meeting. The following majorities shall be required:

a.  for corporations and corporations including partners with unlimited liability, at least
two thirds of the votes represented at the general sharehoiders’ meeting and the
absolute majority of the nominal value of the shares represented by them; if, in
case of the conversion into a limited liability company, an obligation to make a
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supplementary capital contribution or other personal obligations have been intro-
duced, the approval of all shareholders who are affected by it;

b. _in case of the conversion of a corporate entity into a cooperative, the approval of
all partners;

c. for limited liability companies, at least three quarters of all partners which also
shall represent at least three quarters of the company capital;

d. for cooperatives, at least two thirds of the votes cast or, if an obligation to make a
supplementary capital contribution, other personal obligations or a personal liabil-
ity will be introduced or extended, at least three quarters of all members of the
cooperative;

e. for associations, at least three quarters of the members present at the general
meeting.

2 |n case of general and limited partnerships, the conversion plan requires the approval of all
partners. However, the partnership agreement may provide that the approval of three quar-
ters of the partners is sufficient.

Art. 65 Notarial Certification

The conversion resolution must be certified by a notary.

Art. 66 Registration in the Register of Commerce

The supreme management or administrative body shall apply for registration of the conver-

sion with the register of commerce.

Art. 67 Legal Effect

Upon registration in the register of commerce, the conversion becomes legally effective.
6. Section: Protection of Creditors and Employees
Art. 68

" In respect of personal liability of partners, Article 26 shall apply by analogy.

2 As far as the liability for obligations arising from an employment agreement is concerned,
Article 27 paragraph 3 shall apply by analogy.
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5. Chapter:  Transfer of Assets and Liabilities

1. Section: General provisions

Art. 69

' Companies registered in the register of commerce and sole proprietorships registered in the
register of commerce may transfer all their assets and liabilities or parts thereof to other legal
entities under private law. If the partners of the divesting company receive participation or
membership rights in the acquiring company, Chapter 3 applies.

2 The provisions required by law or the articles of incorporation about capital protection and
liquidation remain unaffected.

2. Section: Transfer Agreement

Art. 70 Conclusion of the Transfer Agreement

' The transfer agreement shall be concluded by the supreme management or administrative
bodies of the legal entities involved in the transfer of assets and liabilities.

2 The transfer agreement shall be in writien form. If real estate is transferred, the relevant
parts of the agreement must be certified by a notary. A single notarial certification is
sufficient, even if parcels of real estate are located in different cantons. The notariai
certification shall be prepared by a notary at the same location as the registered office of the
divesting legal entity.

Art. 71 Content of the Transfer Agreement
' The transfer agreement shail contain:

a. the registered name or the name, the registered office and the legal form of the
legal entities involved;

b. an inventory with an unambiguous identification of all items to be transferred,
comprising the assets and liabilities; real estate, securities and intangible assets
shall be identified individually;

(o3 the total value of the assets and liabilities to be transferred;
d. the consideration, if any;

e. a list of the employment relationships, which are transferred through the transfer
of the assets and liabilities.
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2 The transfer of assets and liabilities is permissible only if the inventory shows a surplus of

assets.

Art. 72 Non-allocated Asset Items

Asset items as well as accounts receivables and intangible assets which cannot be allocated
based on the inventory, remain with the divesting legal entity.

3. Section: Registration in the Register of Commerce and Legal Effect

Art. 73

' The supreme management or administrative body of the divesting legal entity shail apply for
registration of the transfer of assets and liabilities in the register of commerce.

2 Upon registration in the register of commerce, the transfer of assets and liabilites becomes
legally effective. At this point in time, all assets and liabilities listed in the inventory are
transferred by operation of law to the acquiring legal entity. Article 34 of the Federal Act on
Cartels and Other Restraints of Competition of 6 October 1995 remains unaffected.

4. Section: Information of the Partners

Art. 74

' The supreme management or administrative body of the divesting company must inform the
partners about the transfer of assets and liabilities in an appendix to the annual financial
statements. If no annual financial statements have to be prepared, information about the
transfer of assets and liabilities shall be presented at the next general meeting.

2 in the appendix or at the general meeting, the following shall be explained and substanti-
ated in legal and business terms:

a. the purpose and consequences of the transfer of assets and liabiiities;
b. the transfer agreement;
c. the consideration for the transfer;

d. the consequences on the employees and references to the content of a redun-
dancy program, if any.

3 This duty to inform shall not apply if the assets transferred represent less than five percent
of the total assets of the divesting company.
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5. Section: Protection of Creditors and Employees

Art. 75 Joint and Several Liability

' The previous debtors are jointly and severally liable with the new debtor for debts incurred
prior to the transfer of assets and liabilities for three years.

2 The claims against the divesting legal entity are barred by the statute of limitations three
years after the publication of the transfer of assets and liabilities. If a claim becomes due only
after this publication, the statute of limitations begins to run from its due date.

3 The legal entities involved in the transfer of assets and liabilities must secure the claims if:
a. the joint and several liability no longer applies before the period of three years has
expired; or
b. the creditors make a credible case that the joint and several liability does not
provide sufficient protection.

4 Instead of providing security, the legal entities involved in the transfer of assets and liabili-
ties may satisfy the claims to the extent other creditors are not harmed.

Art. 76 Transfer of Employment Relationsips and Joint and Several Liability

' For the transfer of employment relationships to the acquiring legal entity, Article 333 of the
Code of Obligations applies.

2 Article 75 applies for all liabilities arising from an employment agreement, which are due up
to the point in time when the employment agreement legally could be terminated or, if the
transfer of the employment relationship is rejected, when it is terminated by the employee.

Art. 77 Consultation with the Employees’ Representation Body

' For the consultation with the employees’ representation body, Article 333a of the Code of
Obligations applies for the divesting legal entity as well as the acquiring legal entity.

2 If the provisions of paragraph 1 are not observed, the employees’ representation body may
seek a court order that prohibits the registration of the transfer of assets and liabilities in the
register of commerce.

3 This provision shall also apply to an acquiring legal entity with a registered office abroad.
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6. Chapter: Merger and Transfer of Assets and Liabilities of Foundations

1. Section: Merger

Art. 78 Principle
! Foundations can merge with each other.

2 The merger is permissible only if it is objectivly justified and, in particular, serves the
protection and implementation of the purpose of the foundation. All potential legal claims of
the beneficiaries of the foundations involved must be protected. If, in view of the merger, a
change of the purpose is required, Article 86 of the Civil Code applies.

Art. 79 Merger Agreement

' The merger agreement must be concluded by the supreme governing bodies of the founda-
tions.

2 The agreement shall contain:

a. the name, the registered office and the purpose of the foundations involved, and
in case of a combination merger also the name, the registered office and the
purpose of the new foundation;

b. details about the position of beneficiaries with legal claims against the acquiring
foundation;

c.  when the activities of the acquired foundation are regarded as being carried out
on account of the acquiring foundation.

3 The merger agreement shall be in written form. For family foundations and ecclesiastical
foundations, the merger agreement must be certified by a notary.

Art. 80 Balance Sheet

The foundations must prepare a balance sheet and, if the conditions of Article 11 are met, an
interim balance sheet.

Art. 81 Verification of the Merger Agreement

' The foundations must have the merger agreement as well as the balance sheets verified by
an auditor.

2 They shall provide the auditor with all relevant information and documentation.
% The auditor shall prepare a report in which particular emphasis shalil be placed on whether

the potential legal claims of the beneficiaries have been protected and whether claims from
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creditors are known or to be expected which could not be satisfied out of the assets of the
merging foundations.

Art. 82 Duty to Inform

The supreme governing body of the acquired foundation shall inform the beneficiaries with
legal claims, prior to the submission of the application to the supervisory authority, about the
planned merger and its consequences on their legal position. For family foundations and
ecclesiastical foundations, this information shall be given before the merger resolution is
adopted. '

Art. 83 Approval and Implementation of the Merger

" In case of foundations subject to governmental supervision, the supreme governing bodies
of the foundation shall file an application with the competent supervisory authority for
approval of the merger. The application shall set out in writing that the prerequisites for the
merger have been fuffilled. The balance sheets of the merging foundations, which have been
verified by an auditor, as well as the verification report are to be submitted to the supervisory
authority together with the application.

2 The responsible supervisory authority is the one for the acquired foundation. in case of
more than one acquired foundations, each supervisory authority has to approve the merger.

3 After examining the application, the supervisory authority shall issue the relevant order and,
if the approval is granted, apply for registration of the merger in the register of commerce.

4 With respect to the legal effect of the merger, Article 22 paragraph 1 applies.

Art. 84 Resolution and Implementation of the Merger in case of Family Foundations
and Ecclesiastical Foundations

! For family foundations and ecclesiastical foundations, the merger becomes legally effective
upon the approval of the merger agreement by the supreme governing bodies of the merging
foundations. In case of ecclesiastical foundations, which pursuant to public law are subject to
governmental supervision, Article 83 applies by analogy.

2 Each beneficiary with a legal claim and each member of the supreme governing body of the
foundation who has not voted for the merger, may challenge the merger resolution in court
within three months after the adoption of the resolution if the prerequisites have not been
fulfilled.
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Art. 85 Protection of Creditors and Employees

' Prior to the order being issued or prior to the resolution, the supervisory authority or, for
family foundations and ecclesiastical foundations, the supreme governing body of the ac-
quired foundation shall notify the creditors of the merging foundations by publication of the
notice three times in the Swiss Official Gazette of Commerce that they may, upon giving no-
tice of their claims, demand security for their claims. The beneficiaries with iegal claims have
no entitiement to security for claims.

2 The supervisory authority or, for family foundations and ecclesiastical foundations, the su-
preme governing body of the foundation may depart from the obligations to notify the credi-
tors if, based on the auditor’s report, no claims are known or to be expected which could not
be satisfied out of the assets of the merging foundations.

% In case of a notification of the creditors, Article 25 applies.

* The protection of employees is governed by Articles 27 and 28.

2. Section: Transfer of Assets and Liabilities

Art. 86 Principle
' Foundations registered in the register of commerce may transfer all their assets and
liabilities or parts thereof to other legal entities.

2 Article 78 paragraph 2 applies by analogy. The transfer agreement is governed by the
Articles 70-72, the protection of creditors and employees by the Articles 75-77.

Art. 87 Approval and Implementation of the Transfer of Assets and Liabilities

! In case of foundations subject to governmental supervision, the supreme governing bodies
of the foundations shall file an application with the competent supervisory authority for ap-
proval of the transfer of assets and liabilities. The application shall set out in writing that the
prerequisites for the transfer of assets and liabilities have been fulfilled.

2 The responsible supervisory authority is the one for the acquired foundation.

3 After examining the application, the supervisory authority shall issue the relevant order.
After the approval order has become legally effective, the supervisory authority shall apply
for registration of the transfer of assets and liabilities in the register of commerce.

* The registration in the register of commerce and the legal effect shall be governed by
Article 73.



7. Chapter:  Merger, Conversion and Transfer of Assets and Liabilities of
Employee Welfare Institutions

1. Section: Merger

Art. 88 Principle
! Employee welfare institutions can merge with each other.

2 The merger of employee welfare institutions is permissible only if the purpose of employee
welfare and the rights and claims of the insured persons remain protected.

3 The provisions of the law on foundations (Art. 80 et seq. of the Civil Code) and the Federai
Law on Occupational Old Age, Survivors and Disability Benefit Plan of 25 June 1982 remain
unaffected. '

Art. 89 Balance sheet

The merging employee welfare institutions must prepare a balance sheet and, if the
conditions of Article 11 are met, an interim balance sheet.

Art. 90 Merger Agreement

' The merger agreement must be concluded by the supreme management bodies of the
merging employee welfare institutions.

2 The agreement shall contain:

a. the name or the registered name, the registered office and the legal form of the
employee welfare institutions involved, and in case of a combination merger also
the name or the registered name, the registered office and the legal form of the
new employee welfare institution;

b. details about the rights and claims of the insured persons against the acquiring
employee welfare institution;

c. when the activities of the acquired employee welfare institution are regarded as
being carried out on account of the acquiring employee welfare institution.

% The merger agreement shall be in written form.

Art. 91 Merger Report

" The supreme management bodies of the employee welfare institutions shall prepare a writ-
ten report about the merger. They can aiso prepare a joint report.
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2 The following matters shall be explained and substantiated in the report:
a. the purpose and consequences of the merger;
b.  the merger agreement;

c. the consequences of the merger on the rights and claims of the insured persons.

Art. 92 Verification of the Merger Agreement

. ' The merging employee welfare institutions must have the merger agreement, the merger

report and the balance sheet verified by their auditors as well as by a recognised expert for
employee welfare. They may appoint a joint expert.

2 The merging employee welfare institutions must provide the persons charged with the
verification with all relevant information and documentation.

% The auditors as well as the expert for employee welfare shall prepare a report outlining
whether the rights and claims of the insured persons have been protected.

Art. 93 Duty to Inform and Inspection Right

" No later than the point in time when the inspection right is granted according to paragraph
2, the responsible bodies of the employee welfare institution have to inform the insured per-
sons about the planned merger and its consequences. They have to inform the insured
persons in an appropriate manner about the inspection right.

2 During a period of 30 days prior to the filing of the application with the supervisory authority,
the merging employee welfare institutions must, at their registered office, allow the insured
persons to inspect the merger agreement and the merger report.

Art. 94 Merger Resolution

' The merger requires the approval of the supreme management body and, in case of a
cooperative, also of the general meeting. As far as the required majorities are concerned,
Article 18 paragraph 1 subparagraph d applies.

2 For employee welfare institutions under public law, Article 100 paragraph 3 remains
unaffected.

Art. 95 Approval and Implementation of the Merger

' The supreme management bodies of the employee welfare institutions must apply to the
responsible supervisory authority for approval of the merger.
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2 The responsible supervisory authority is the one for the acquired employee welfare
institution.

3 The supervisory authority shall examine whether the prerequisites for a merger are fulfilled
and shall issue an order. The supervisory authority may demand further documentation re-
quired for the examination of the prerequisites.

“ After the approval order has become legally effective, the supervisory authority shall apply
for registration of the merger in the register of commerce.

S With respect to the legal effect of the merger, Article 22 paragraph 1 applies.

Art. 96 Protection of Creditors and Employees

' Prior to the order being issued, the supervisory authority shall three times notify the credi-
tors of the merging employee welfare institutions, in the Swiss Official Gazette of Commerce,
that they may, upon application, demand security for their claims.

2 The supervisory authority may depart form the obligation to notify the creditors if no claims
are known or to be expected that could not be satisfied by the disposable assets of the
merging employee welfare institutions.

3 In case creditors are notified, they may, within two months after the publication in the Swiss
Official Gazette of Commerce, demand security for their claims from the acquiring employee
welfare institution. The insured persons have no entitlement to security for claims.

* The duty to provide security does not apply if the employee welfare institution proves that
the satisfaction of the notified claim is not jeopardized by the merger. Article 25 Paragraph 4
shall apply. The supervisory authority shall decide in case of a dispute.

* The protection of employees is governed by Articles 27 and 28.
2. Section: Conversion

Art. 97
" Employee welfare institutions can convert into a foundation or a cooperative.

2 The conversion of employee welfare institutions shall be permissible only if the purpose of
employee welfare and the rights and claims of the insured persons remain protected.

3 Articles 89-95 apply by analogy.

112

3. Section: Transfer of Assets and Liabilities

Art. 98

' Employee welfare institutions can transfer all their assests and liabilities or parts thereof to
other employee welfare institutions or other legal entities. )

2 Article 88 paragraph 2 applies by analogy. Articles 70-77 apply.
% Transfers of assets and liabilities in connection with a partial or tota! liquidation require the

approval of the supervisory authority if this is provided for by the law goveming the
occupational old age, survivors and disability benefit plans.

8. Chapter:  Merger, Conversion and Transfer of Assets and Liabilities with
the Participation of Institutions under Public Law

Art. 99 Permissible Mergers, Conversions and Transfers of Assets and Liabilities

! Institutions under public law can:

a. transfer their assets and liabilittes by merging with corporate entities,
cooperatives, associations or foundations;

b. convertinto corporate entities, cooperatives, associations or foundations.

2 Institutions under public law can by a transfer of assets and liabilities, transfer their assets
and liabilities or parts thereof to other legal entities or take over assets and liabilities or pars
thereof from other legal entities.

Art. 100 Applicable Law

1 in the case of mergers of legal entities under private law with institutions under public law,
or the conversion of such an institution into an entity under private law or the transfer of as-
sets and liabilities with the participation of institutions under public law, the provisions of this
law apply by analogy. In case of a merger and a conversion according to Article 99
paragraph 1, public law may provide for deviating provisions for institutions under public law.
Articles 89-101 apply in any case.

2 |nstitutions under public law must, in an inventory of the assets and liabilities, which are
affected by the merger, conversion, or transfer of assets and liabilities, unambiguously iden-
tify and value them. Real estate, securities and intangible assets are to be listed individually.
The inventory must be verified by a specially qualified auditor to the extent it was not other-
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wise ensured that the preparation and valuation of the inventory is in conformity with recog-
nised accounting principles. )

® The adoption of a resolution for the merger, conversion or a transfer of assets and liabilities
of an institution under public law is govemed by the public law regulations and prinéiples of
the Federation, the Cantons and the municipalities.

Art. 101 Liability of the Federation, Cantons and Municipalities

" No creditors shall be harmed by mergers, conversions or asset transfers of institutions
under public law. The Federation, cantons and municipalities shall take precautions so that
claims in terms of Articles 26, 68 paragraph 1 and 75 can be fuifilled.

2 The Federation, cantons and municipalities are liable, in accordance with the applicable
laws, for any damage that can be traced back to insufficient precautions.

9. Chapter: Common Provisions

1. Section: Implementing Provisions

Art. 102
The Federal Council shall issue regulations on:

a. the details about the registration in the register of commerce and the documents
1o be submitted;

b. the details about the entry into the land register and the documents to be
submitted.

2. Section: Levy on Change of Ownership

Art. 103

Imposing cantonal and municipal levies on change of ownership is precluded in the case of
restructurings according to the Articles 8 paragraph 3 and 24 paragraphs 3 and 3% of the
Federal Act on the Harmonisation of the Direct Taxes of the Cantons and Municipalities of 14
December 1990. Fees based on actual costs remain unaffected.
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3. Section: Application for Entry into the Land Register

Art. 104

' The acquiring legal entity or, in case of a conversion, the legal entity converting its legal
form shall apply for entry into the land register all changes resulting for the land register from
the merger, the demerger or the conversion, within three months of those changes having
legal effect unless the shorter deadline according to paragraph 2 applies.

2 The acquring legal entity must apply for the entry of the transfer of ownership of real estate
in the land register immediately after this transfer becomes legally effective if:

a. in case of a merger of associations or foundations, the acquired legal entity is not
registered in the register of commerce;
b. the real estate has been transferred to it through a spin-off;
¢c. the real estate has been transferred to it through a transfer of assets and
liabilities.
% In cases under paragraph 2, letters a and b, a notarial certification concerning the fact that
the ownership of the real estate has been transferred to the acquiring legal entity is needed
as proof of the transfer of ownership for the land register.
4 The notary establishing an evidential deed according to paragraph 3 or a notarial certifica-

tion according to Article 70 paragraph 3 is entitled to apply for entry into the land registers on
behalf of the acquiring legal entity.

4. Section: Examination of the Participation and Membership Rights

Art. 105

Y If, in case of a merger, demerger or conversion, the participation and membership rights
have not been protected appropriately, or if the cash or other compensation is not appropri-
ate, each partner may, within two months after the publication of the merger, demerger or
conversion resolution, apply to the court for a determination of an appropriate compensation
payment. For the determination of the compensation payment, Article 7 paragraph 2 shall not
apply.

2 The judgment shall be effective for ail partners of the legal entity involved if they are in the
same legal position as the plaintiff.

3 The acquiring legal entity shall bear the costs of the action. If special circumstances justify
it, the court may award costs in full or in part to the plaintiff.
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2 The action for examining whether the participation and membership rights have been pro-
tected shall not hinder the legal effect of the merger, demerger or conversion resolution.

5. Section: Challenge of Merger, Demerger, Conversion and Transfer of Assets
and Liabilities Resolutions by the Partners

Art. 106 Principle

" If the provisions of this Act have been violated, the partners of the legal entities involved
who did not vote for the merger, demerger or conversion resolution, may challenge the reso-
lution within two months after the publication of the relevant notice in the Swiss Official Ga-
zette of Commerce. If publication is not required, the time period begins to run with the adop-
tion of the resolution.

2 Partners may aiso challenge the resolution if the supreme management or administrative
body adopted it.

Art. 107 Consequences of a Deficiency

"Ifa deficiency can be remedied, the court shall set a deadline for the legal entities involved
to do so.

2 If a deficiency is not remedied within this deadiine or cannot be remedied at all, the court
shall suspend the resolution and order the necessary measures.

6. Section: Responsibility

Art. 108

' All persons involved in a merger, demerger, conversion or transfer of assets and liabilities
shall be responsible to the legal entities, individual partners as well as the creditors for any
damage they cause by intentional or negligent violation of their duties. The responsibility of
the founders remains unaffected.

2 All persons involved in the verification of a merger, demerger or conversion shall be re-
sponsible to the legal entities, individual partners as well as the creditors for any damage
they cause by intentional or negligent violation of their duties.

® Articles 756, 759 and 760 of the Code of Obligations apply. In case of bankruptey of a
corporate entity or a cooperative, Articles 757, 764 Paragraph 2, 827 and 920 of the Code of
Obligations apply by analogy.

¢ The responsibility of persons employed by an institution under public law are governed by

public law.

10. Chapter: Final Provisions

Art. 109 Modification of Existing Laws

The modification of existing law is regulated in the appendix.

Art. 110 Transitional Provisions

This Act shall be applicable to mergers, demergers, conversions and transfers of assets and
liabilities, which, after the Act comes into force, are submitted for registration with the register

of commerce.

Art. 111 Referendum and Entry into Force
' This Act is subject to an optional public referendum.
2 The Federal Council shall determine when it enters into force.

3 Article 103 shall enter into force five years after the entering into force of the other

provisions of this Act.



Appendix

Amendments to Existing Law

The following laws shall be amended as follows:

1. Federal Act on the Agricultural Land Rights of 4 October 1991

Art. 62 Letter g

An acquisition does not require an approval:

g.

in case of a transfer of ownership by merger or demerger according to the
Merger Act of 3 October 2003 if the assets of the acquired or acquiring legal
entity do not mainly consist of one agricultural business or agricultural real es-

2. Code of Obligations
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Art. 181 Paragraph 2 and 4

2 The previous debtor shall be jointly and severally liable together with
the new debtor for three years in respect of due claims starting with the
notification or the publication, and in respect of claims becoming due
later, starting with the due date of the claim.

“ The acquisition of assets and liabilities or the business of business
corporations, cooperatives, associations, foundations and sole
proprietorships which are registered in the register of commerce, shall
be governed by the provisions of the Merger Act of 3 October 2003.

An. 182
Repealed

Art. 704 Paragraph 1 Clause 8
Repealed

lil. Consequences

Ant. 727¢ Paragraph 1

" Auditors must be independent from the board of directors and from any
shareholder who has a majority vote. In particular, they m‘_ay neither be
employees of the company to be audited nor may they perform work for
it incompatible with the auditing mandate. They shall not accept any
special benefits.

Art. 738

The dissolved company enters into liquidation, except in case of the
merger, or division, or transfer of its assets and liabilites to an institution
under public law.

Art. 748-750
Repealed

Art. 770 Paragraph 3
Repealed

Art. 824-826

Repealed

Art. 888 Paragraph 2

2 The dissolution of the cooperative as well as the amendment of the
articles of incorporation, require a majority of two-thirds of the votes cast.
The articles of incorporation may impose more restrictive rules for such
resolutions.

Art. 893 Paragraph 2

2 The powers of the general meeting to create or increase an obligation
to make a supplementary capital contribution, to dissolve, merge,
demerge and convert the legal form of the cooperative may not be so
delegated.
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Identification Number

Art. 914

Repealed

Art. 936a

' The sole proprietorships, general and fimited partnerships, corporate
entities, cooperatives, associations, foundations and institutions under
public law, which are registered in the register of commerce, shall re-
ceive an identification number.

2 During the existence of the legal entity, the identification number shall
remain unchanged, in particular in case of a relocation of the registered
office, a conversion or a change of the name or the registered name.

3 The Federal Council shall issue the implementing provisions. It can
require that the identification number is to be given next to the
company’s name on letterheads, order forms and invoices.

Final and Transitional Provisions to the Titles 24-33
Art. 4

Repealed

3. Federal Act on the Place of Jurisdiction in Civil Matters of 24 March 2000

Art. 29a

Mergers, Demergers, Conversions and Transfers of Assets and Liabili-
ties

For legal actions which are based on the Merger Act of 3 October 2003, the court at the

registered office of one of the involved legal entities shall have jurisdiction.

120

4. Federal Act on International Private Law of 18 December 1987

Art.- 161 Text in margin

V. Relocation of a Company,

Merger, Demerger and
Transfer of Assets and

Liabilities.

1. Relocation of a Company

to Switzerland from Abroad

a. Principle

b. Relevant Time

2. Relocation of a
Company from
Switzerland Abroad

2. Merger

a. Merger in
Switzerland with a
Foreign Company

Art. 162 Text in margin and Paragraph 3

3 A corporate entity, before registration, has to prove through the report
of a specially qualified auditor pursuant to Article 727b of the Code of
Obligation that its minumum capital is in existence and available
pursuant to Swiss Law.

Art. 163

" A Swiss company may submit to foreign law without being liquidated
and newly formed if the requirements under Swiss law have been
fulfilled and it continues to exist under foreign law.

2 The creditors, with a notice to the forthcoming change of the
corporate law applicable to the entity, are to be given public notice that
they may notify their claims. Article 46 of the Merger Act of 3 October
2003 applies by analogy.

% The provisions concerning precautionary protective measures in case
of international conflicts within the meaning of Article 61 of the Federal
Act conerning the Economic Provisioning of the Country of 8 October
1982 remain unaffected.

Art. 163a

' A Swiss company may take over a foreign company (immigration
absorption) or merge along with in a new Swiss company (immigration
combination) if the law applicable to the foreign company permits this
and its requirements have been fulfilled.

2 In all other respects, the merger is subject to Swiss law.
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b. Merger Abroad by a
Swiss Company with a
Foreign Company

c. Merger Agreement

c. Demerger and
Transfer of Assets and
Liabilities
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Art. 163b

' A foreign company may take over a Swiss company (emigration
absorption) or merge along with in a new foreign company (emigration
combination) if the Swiss company proves that:

a. with the merger, its assets and liabilities transfer to the foreign
company; and

b. the participation and membership rights in the foreign company
remain appropriately protected.

2 The Swiss company shall observe all requirements of Swiss law
which apply to an acquired company.

3 The creditors, with a notice to the forthcoming merger, are to be given
public notice in Switzerland that they may notify their claims. Article 46
of the Merger Act of 3 October 2003 applies by analogy.

4 In all other respects, the merger is subject to the law of the acquiring
foreign company.

Art. 163¢c

" The merger agreement has to comply with the mandatory provisions
of the company laws applicable to the companies involved, including
the requirements of form.

2 In all other respects, the merger agreement shali be subject to the law
chosen by the parties. In the absence of a choice of law, the merger
agreement shall be subject to the law of the state with which it is most
closely connected. It shall be assumed that the closest connection is
with the legal system of that state to which the acquiring company is
subject. )

Art. 163d

! The provisions of this Act concerning mergers shail apply by analogy
to the demerger and the transfer of assets and liabilities in which a
Swiss and a foreign company participate. Article 763b paragraph 3
shall not apply to the transfer of assets and liabilities.

2 |n all other respects, the demerger and the transfer of assets and

liabilities shall be subject to the law of the divesting company or the
company transferring its assets and liabilities to a different legal entity.

Common Provisions
a. Deletion from the
Register of Commerce

b. Place of Prosection
and Place of
Jurisdiction

® In accordance with the requirements of Article 163c paragraph 2, the
law of the divesting company shall presumptively apply to the
demerger agreement. This also shall apply to the transfer agreement
by analogy.

Art. 164

' A company which is registered in the Swiss register of commerce
may only be deleted if it is confirmed by a report of a specially qualified
auditor that the creditors’ claims within the meaning of Article 46 of the
Merger Act of 3 October 2003 have been secured or satisfied, or the
creditors consent with the deletion.

2 If a foreign company takes over a Swiss company, if it merges along
with a Swiss company in a new foreign company or if a Swiss company
is divided into foreign companies, it must in addition be:

a. proven that the merger or the demerger has become legally
effective according to the law applicable to the foreign company;
and

b. confirmed by a specially qualified auditor that the foreign company
has granted participation and membership rights to the partners of
the Swiss éompariy entitted thereto, or a cash or other
compensation payment has been made or secured.

Art. 164a

' If a foreign company takes over a Swiss company, merges along with
it in a new foreign company or if a Swiss company is divided into
foreign companies, a legal action for the examination of the
participation and membership rights pursuant to Article 105 of the
Merger Act of 3 October 2003 can also be initiated in the same location
as the registered office of the acquired Swiss legal entity.

2 The previous place of debt enforcement and place of jurisdiction in
Swiizerland shail remain in effect until the claims of the creditors or
partners have been secured or satisfied.
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Art. 164b

c. Transter, Merge, ' The submission of a foreign company to the laws of a different foreign
Demerger and it d th d 'y . g . .
Transter of Assets ang JUTiSdiction an e merger, demerger and transfer of assets an

Liabilities Abroad liabilities between foreign companies are recognised in Switzerland as

valid if they are valid under the legal systems involved.

Art. 165 Text in margin

VL. Foreign Decisions

5. Swiss Criminal Code

Art. 326""

Infringement of Com-  Whoever in respect to an enterprise registered in the register of
ny Law Provisions i 9 " 9 . &
e commerce uses a name, which is not identical to the one registered in

the register of commerce and which may be misleading,

whoever in respect of an enterprise not registered in the register of
commerce uses a misleading name,

whoever in respect of a foreign enterprise not registered in the register
of commerce, gives the impression that the registered office of the
enterprise or a branch thereof is located in Switzerland,

will be punished with imprisonment or a fine.

6. Federal Act on Stamp Duty of 27 June 1973

Art. 6 Paragraph 1 Letter a°

' Exempted from the tax are:
a™.  theissue of or increase in the nominal value of participation rights pursuant to
resolutions for mergers, merger-like transactions, conversions and demergers
of corporations, corporations including partners with unlimited liability, limited

liability companies or cooperatives;
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Art. 9 Paragraph 1 Letter e
' The tax amounts to:

e. on the issue of or increase in the nominal value of participation rights pursuant
to resolutions for mergers, demergers or conversions of sole proprietorships,
non-corporate general and fimited partnerships, associations, foundations as
well as institutions under public faw, provided that the previous legal entity
exsisted for at least five years: 1 percent of the nominal value, subject to
exceptions under Article 6 paragraph 1 letter h. The surplus is retroactively
subject to taxation if, during the five years following the restructure, the
participation rights are sold.

Art. 14 Paragraph 1 Letters b, i and |
' Exempt from tax shall be:

b. the contribution-in-kind of securities as consideration for the subscription for
domestic or foreign shares, capital contributions to companies with limited
liability, participation certificates in cooperatives, participation certificates and
interests in investment funds;

1. the transfer of taxable securities in connection with a corporate reorganization,
in particular a merger, demerger or conversion of the enterprise being
merged, demerged or converted to the receiving or converted enterprise.

5 the purchase or sale of taxable securities in the context of a corporate
reorganization in accordance with Art. 61 Paragraph 3 and 64 Paragraph 1%
of the Federal Direct Tax Act of 14 December 1990 as well as the transfer of
participations of at least 20 percent of equity capital of other companies to a
domestic or foreign group companies.

7. Federal Direct Tax Act of 14 December 1990

Art. 19 Superscription as well as Paragraphs 1 and 2
Corporate Reorganizations

' Undisclosed reserves of a person-based enterprises (sole proprietorship, partnership) shail
not be taxed as a result of corporate reorganizations, in particular in case of a merger,
demerger or conversion, to the extent that an obligation to pay taxes in Switzerland
continues and the asset value previously used for income tax purposes are retained (roll over
of tax basis):
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a. in case of a transfer of assets to another person-based enterprise,

b. in case of a transfer of a business unit or part of a business unit to a legal
entity;

c. in case of the exchange of participation or membership rights as a result of

corporate reorganizations in accordance with Article 61 paragraph 1, or
merger-like combinations.

2 In case of corporate reorganization according to paragraph 1 letter b, the transferred
undisclosed reserves will be taxed retroactively in accordance with Articles 151-153 if, during
the five years following the corporate reorganization, the participation or membership rights
are sold at a price in excess of the equity capital-based tax basis; in this case, the legal entity
can accordingly treat the undisclosed reserves as taxed for income tax purposes (step up of
tax basis).

Art. 61 Reorganizations

' Undisclosed reserves of a legal entity shall not be taxed as a result of a corporate
reorganization, in particular in case of a merger, demerger or conversion, to the extent that
an obligation to pay taxes in Switzerland continues and the asset value previously used for
income tax purposes is retained (roll over of tax basis):

a. in case of a conversion to a person-based enterprise or to another legal entity;

b. in case of a division or spin-off of a legal entity, if one or more business units
or a part of a business unit is transferred and so far as the acquiring legal
entities continue to operate the business unit or part of a business unit;

€ in case of the exchange of participation or membership rights as a result of
corporate reorganizations or merger-like combinations;

d. in case of a transfer of business units or parts of business units as welil as the
transfer of operational assets to a domestic subsidiary. A corporate entity or
cooperative qualifies as a subsidiary if the transferring corporate entity or
cooperative holds at least 20 percent of its equity capital.

2 In case of a transfer to a subsidiary according to paragraph 1 letter d, the transferred
undisclosed reserves will be taxed retroactively in accordance with Articles 151-153 if, during
the five years following the corporate reorganization, the participation or membership rights
of the subsidiary are sold; in this case, the subsidiary can accordingly treat the undisclosed
reserves as taxed for income tax purposes (step up of tax basis).

% Between domestic corporate entities and cooperatives which under the totality of the factual
circumstances are subject to uniform control of a corporate entity or a cooperative, either by
a majority of votes or by other means, shareholdings of at least 20% of the company’s equity
capital, business units or parts of business units as well as operational assets can be
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transferred at the value previoulsy used for income tax purposes (roli over of tax basis). The
transfer of a subsidiary under Article 61 paragraph 1 letter d remains unaffected.

4 1f, in the case of a transfer under paragraph 3, the transferred assets are sold or if the
uniform control ends, the transferred undisclosed reserves will be retroactively taxed in
accordance with Articles 151-1563. The benefiting legal entity can treat the undisclosed
reserves as taxed for income tax purposes (step up of tax basis). The domestic corporate
entities and cooperatives, which are under uniform control at the time of breach of the restric-
tion period, shall be jointly and severally liable for the retroactive tax.

% If, a loss of book value results from the acquisition of the assets and liabilities of a corporate
entity or a cooperative, the participation rights of which belong to the acquiring company, this
cannot be deducted; a gain in book value will be taxed.

Art. 64 Paragraph 1%

T8 |y case of a replacement of participations, the undisclosed reserves can be transferred to
a new participation, so far as the sold participation is equal to at least 20% of the other com-
pany’s equity capital and was held as such for a period of at least one year.

8. Federal Act on the Harmonisation of the Direct Taxes of the Cantons and
Municipalities of 14 December 1990

Art. 8 Paragraph 3, and 3%

¥ Undisclosed reserves of a person-based enterprise (sole proprietorship, partnership) shall
not be taxed as a result of a corporate reorganization, in particular in case of a merger,
demerger or conversion, to the extent that an obligation to pay taxes in Switzerland
continues and the tax basis relevant so far for income tax purposes are retained:

a. in case of a transfer of assets to another person-based enterprise;

b. in case of a transfer of a business unit or a part of a business unit to a legal
entity;

c. in case of an exchange of participation or membership rights as a result of a
corporate reorganization under Article 24 paragraph 3, or merger-like
combinations.

s |n case of a corporate reorganization according to paragraph 3 letter b, the transferred
undisclosed reserves shall be taxed retroactively in accordance with Article 53 if, during the
five years following the restructuring, the participation or membership rights are sold at a
price in excess of the equity capital-based tax basis of the transferred equity; in this case, the
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legal entity can treat the undisclosed reserves as taxed for income tax purposes (step-up of
tax basis). ’

Art. 12 Paragraph 4 Letter a

* The cantons are entitled to levy a real estate capital gains tax on gains resulting from the
sale of real estate which forms part of the tax payers business assets so far as these gains
are exempted from income taxation or credit the real estate gains tax against the income tax.
In both cases, the following applies:

a. the events referred to in Article 8 paragraph 3 and 4 and Article 24 paragraph
3 and 3% must be treated for real estate capital gains tax purposes as a tax
deferred sale;

Art, 24 Paragraph 3, 3%, Paragraph 3%, ginues and 4%

% Undisclosed reserves of a legal entity or a cooperative shall not be taxed és a result of a
corporate reorganization, in particular in case of a merger, demerger or conversion, to the
extent that an obligation to pay taxes in Switzerland continues and asset values previously
used for income tax purposes are retained (roll over of tax basis):

a. in case of a conversion into a person-based enterprise or into another legal
entity;
b. in case of a division or spin-off of a legal entity or a cooperative, if one or more

business units or a part of a business unit is transferred and so far as the
acquiring legal entities continue to operate such business unit or part of a
business unit;

G in case of the exchange of participation or membership rights as a result of
corporate reorganizations or merger-like combinations;

d. in case of a transfer of a business unit or a part of a business unit as well as
the transfer of operational assets to a domestic subsidiary. A corporate entity
or cooperative qualifies as a subsidiary if the acquired entity holds at least 20
percent of the capital.

¥ 1n case of a transfer to a subsidiary according to paragraph 3 letter d, the transferred
undisciosed reserves will be taxed retroactively in accordance with Article 53 if, during the
five years following the restructuring, the participation or membership rights of the subsidiary
are sold; in this case, the subsidiary can accordingly treat the undisclosed reserves as taxed
for income tax purposes (step up of tax basis).

3quatter Batween domestic corporate entities and cooperatives which under the totality of the
factual circumstances are subject to the uniform control of a corporate entity or a
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cooperative, either by a majority of votes or by other means, shareholdings of at least 20% of
the company’s equity capital, business units or parts of business units as well as operational
assets can be transferred at values previously used for inomce tax purposes (roll over of tax
basis). Unaffected are:

a. the transfer of a subsidiary according to Article 24 paragraph 3 letter d;

b. the transfer of operational assets to a company which is taxed pursuant to
Article 28 paragraph 2-4.

Squinquies It in the case of a transfer under paragraph 37" the transferred assets are sold or
if the uniform control ends, the transferred undisclosed reserves will be retroactively taxed in
accordance with Article 53. The benefiting legal entity can treat the undisclosed reserves as
taxed for income tax purposes (step up of tax basis). The domestic corporate entities and
cooperatives, which are under uniform control at the time of breach of the restriction period,
shall be jointly and severally liable for the retroactive tax.

s In case of a replacement of participations, the undisclosed reserves can be transferred to
a new participation, so far as the sold participation is equal to at least 20% of the other com-
pany’s equity capital and was held as such for a period of at least one year.

Art. 72e Adaptation of the Cantons’ Legislation to the Changes

' The cantons shall adapt their legislation to the changed provisions of the second and third
titles within three years after the amended laws of 3 October 2003 have come into force.

2 After expiration of this deadline, the provisions according to Article 72 paragraph 2 shall
apply.

9. Federal Act on Withholding Taxes of 13 October 1965

- Art. 5 Paragraph 1 Letter a

' Exempted from the tax are:

a. the reserves and profits of a corporate entity pursuant to Article 49 paragraph
1 letter a of the Federal Direct Tax Act of 14 December 1990 (FDTA), which
are transferred as a result of a corporate reorganization according to Article 61
FDTA to the reserves of the acquiring or converted domestic corporate entity
or cooperative;
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10. Federal Act on the Occupational Old Age, Survivors and Disability Benefit Plan of
25 June 1982

Art. 62 Paragraph 3 (new)

' The Federal Council may issue regulations concerning the approval by a supervisory
authority of mergers and conversions as well as concerning carrying out a supervision in
case of liquidations and partial liquidations of employee welfare schemes.

11. Federal Act on the Banks and Savings Banks of 8 November 1934

Art. 14

Repealed

12. Federal Act regarding the Supervision of Private Insurance Institutions of 23
June 1978

Art. 9a Merger, Demerger and Conversion
Mergers, demergers and conversions of insurance institutions require the approval of the

supervisory authority.

Art. 42 Paragraph 1 Letter a Clause 1
' The Federal Council shall issue:

a. supplementary provisions:

1 with regard to the Articles 3 paragraph 1, 5 paragraph 3, 9a, 12, 13
paragraph 3, 14 paragraph 3, 15, 21 paragraph 3, 24, 38a paragraphs
4 and 5, 39 paragraph 5 and 44 of this Law.
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