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1. Product Safety

1.1 Product Safety Legal Framework

The Swiss product safety legal framework con-
sists of regulations that fall into two broad cat-
egories: sector-specific and horizontal framing
regulations.

Sector-Specific Federal Regulations
These regulations apply to specific product cat-
egories and include, for instance, the following.

» The Federal Act on Foodstuffs and Utility Arti-
cles and implementing ordinances, such as:
(a) the Federal Council’s Ordinance on Food-
stuffs and Utility Articles;
(b) the Federal Department of Home Affairs’
Ordinance on the Safety of Toys; or
(c) the Federal Department of Home Affairs’
Ordinance on Cosmetic Products.

* The Federal Act on Medicinal Products and
Medical Devices and implementing ordinanc-
es, such as the Federal Council’s Ordinance
on Medical Devices.

* The Federal Council’s Ordinance on
Machines.

* The Federal Act on Electrical Light and Heavy
Current Installations and implementing ordi-
nances, such as:

(a) the Federal Council’s Ordinance on Elec-
trical Low Current Installations; or

(b) the Federal Council’s Ordinance on Elec-
tromagnetic Compatibility.

» The Federal Act on Construction Products.

Horizontal Framing Regulations
These are subsidiary, applicable and cross-sec-
toral to all products, and include the following.

* The Federal Product Safety Act and the
implementing Federal Council’s Ordinance
on Product Safety — these regulations are
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applicable to the extent that a sector-specific
regulation does not address product safety
(eg, regarding post-market surveillance or
competencies of the enforcement authorities).

* The Federal Act on Technical Barriers to Trade
and the Federal Council’s Ordinance on the
Placing of Products on the Market according
to Foreign Regulations - these regulations
shall ensure free trade between Switzerland
and its main trading partners by obliging the
Swiss legislators to align product regulations
with those of such partners, in particular with
the European Union.

* The Federal Act on Product Liability, which
provides for the strict liability (ie, not depend-
ing on the producer’s fault) of a producer for
its defective products.

1.2 Regulatory Authorities for Product
Safety

The enforcement of product safety regulation
in Switzerland is generally sector specific. This
means that the enforcement authorities that are
responsible for a specific product sector are also
authorised to enforce the specific product safe-
ty regulations for that sector. Depending on the
sectoral law, the responsibility for enforcement
lies with either the cantons or the federal gov-
ernment. The main regulators are the following.

* The State Secretariat for Economic Affairs
(SECO) co-ordinates the enforcement of
Swiss product safety legislation in agreement
with the competent sector-specific enforce-
ment bodies and is, additionally, the survey-
ing regulatory enforcement authority in sev-
eral product sectors; the SECO also operates
a product safety reporting and information
centre together with the Federal Consumer
Affairs Bureau (FCAB).

* The Federal Inspectorate for Heavy Current
Installations (ESTI) is responsible for the tech-


https://www.fedlex.admin.ch/eli/cc/2017/62/en
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nical supervision and inspection of electrical
installations and electronic devices.

* The Swiss Council for Accident Prevention
(BFU) is competent for personal protec-
tive equipment, specifically with regard to
traffic, sport and household needs, and for
machines, though with regard to recreational
use only.

* The Swiss Accident Insurance Institu-
tion (SUVA) is the competent enforcement
body for personal protective equipment and
machines, with regard to operational use.

* The Swiss Agency for Therapeutic Products
(Swissmedic) is responsible for the market
surveillance of therapeutic products and
medical devices.

* The respective cantonal bodies — eg, cantonal
inspectorates/laboratories — are generally
competent to enforce the Swiss Foodstuffs
and Utility Articles legislation (including with
regard to toys, cosmetic products or food
contact materials).

* The respective cantonal bodies — eg, cantonal
inspectorates/laboratories — are generally
competent to enforce Swiss chemical legisla-
tion.

1.3 Obligations to Commence Corrective
Action

Generally, for consumer products (ie, products
that are intended for consumers or likely to be
used by consumers under reasonably foresee-
able conditions), the Swiss Product Safety Act
obliges the producer or any other distributor to
take adequate measures (ie, corrective actions)
in the course of its business to prevent potential
dangers arising from those products.

A corrective action is deemed “adequate” if the
disadvantages that arise for the producer or oth-
er distributor are not considered completely dis-
proportionate in comparison with the advantag-
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es resulting for the affected consumers. Potential
measures include the issuing of warnings, a
sales stop, the withdrawal from the market or the
recall of the product. The law does not provide
for any fixed formal requirements. Therefore, any
corrective action may be chosen if it ultimately
serves to avert the danger posed by the product.
In practice, the competent enforcement bodies
regularly require a producer/importer to issue
a warning throughout the supply chain as well
as to consumers (provided that the product has
already reached consumers). Depending on the
actual safety risk, the enforcement body may
also require that the warning is made public, eg,
on the producer’s website and/or on the website
of the Swiss Federal Consumer Affairs Bureau
(for information on the role of the Bureau, please
refer to 1.2 Regulatory Authorities for Product
Safety).

1.4 Obligations to Notify Regulatory
Authorities

Switzerland follows a risk-based approach
regarding the obligation to notify the regula-
tory authorities. Generally, the duty to notify the
authorities in respect of a product safety issue is
triggered — for consumer products — if a producer
or any other person placing a product on the
market knows or ought to know that the product
in question presents a risk to the safety or health
of users or third parties (Article 8, paragraph 5,
Swiss Product Safety Act). The respective pro-
vision in the Product Safety Act aligns with the
producer’s or other distributor’s obligation to
notify the authority, as previously stipulated in
Article 5, paragraph 3 of the EU General Product
Safety Directive (2001/95/EC). However, Regula-
tion (EU) 2023/988 on General Product Safety,
which replaced the former EU General Product
Safety Directive as of 13 December 2024, intro-
duces the new wording “considers or has rea-
son to believe” (Article 9, paragraph 8; Article 11,



https://eur-lex.europa.eu/eli/dir/2001/95/oj?locale=en
https://eur-lex.europa.eu/eli/dir/2001/95/oj?locale=en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R0988&amp;qid=1718266589723
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paragraph 8; and Article 12, paragraph 4). The
notification obligation of the Product Safety Act
applies where the specific sectoral law does not
provide for any separate notification obligation.

The notification must be made immediately.
According to an FAQ guide published by the
State Secretariat for Economic Affairs (SECO),
“immediately” means no later than one to two
days, depending on the associated safety risk.
Swiss legal scholars advocate for a longer period
of up to ten days in line with the European Com-
mission’s Guidelines for the Notification of Dan-
gerous Consumer Products to the Competent
Authorities of the Member States by Producers
and Distributors, in accordance with Article 5,
paragraph 3 of Directive 2001/95/EC.

The Swiss Product Safety Act defines the mini-
mum content of the notification. There are no
legal requirements as to the form of the notifica-
tion. However, some regulatory bodies provide
for voluntary notification templates on their web-
sites but emphasise that the completion of the
form should not delay the notification.

1.5 Penalties for Breach of Product
Safety Obligations

Generally, any person who fails to notify the
authorities in a timely manner of a dangerous
or potentially dangerous consumer product, as
required under Article 8, paragraph 5 of the Swiss
Product Safety Act, or who breaches the duty
to collaborate with the enforcement authorities
(Article 11, Swiss Product Safety Act) is liable for
a fine of up to CHF40,000 (in the case of wilful-
ness) or CHF20,000 (in the case of negligence).
Further, any person who intentionally places a
product on the market that does not meet the
requirements of Article 3, paragraphs 1 and 2
of the Swiss Product Safety Act (general safety
requirements) and thereby endangers the safety
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or health of users or third parties shall be liable
to a custodial sentence not exceeding one year
or to a monetary penalty (if the offender acts
on a commercial basis, a custodial sentence up
to three years or a monetary penalty). Further
sanctions may apply in cases of negligence,
false certifications, the unauthorised issuance
of declarations of conformity or the use of label-
ling or warning and safety instructions that do
not correspond to the specific hazard potential
of a product. Sectoral law, however, sometimes
provides for different criminal liability. In any
case, the law sets forth that the person within
the producer’s organisation who is responsible
for the offence should be punished. The principal
is only punished if they wilfully or negligently, in
breach of a legal obligation, failed to prevent the
offence.

There are no publicly available examples of com-
panies being prosecuted or fined for breaching
these obligations. However, that does not mean
that no such cases exist. Under Swiss criminal
prosecution law, the courts may generally only
publish a judgment if the publication is in the
public’s interest or in the interest of the injured

party.

2. Product Liability

2.1 Product Liability Causes of Action
and Sources of Law

Depending on the respondent of the action (eg, a
producer, distributor or retailer), an injured party
would likely base its claim for damages on the
following grounds.

Against the Producer

The Federal Product Liability Act provides for the
non-contractual strict liability (ie, not depending
on fault) of a producer for damages if a defective
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product leads to the death or injury of a person
or the damaging or destruction of property. “Pro-
ducer” means the person who has manufactured
the end product, a basic material or a partial
product; any person who claims to be the pro-
ducer by affixing its name, trade mark or other
distinctive sign to the product (“quasi-producer”)
as well as any person importing the product for
distribution purposes to Switzerland. The liabil-
ity is only triggered if the product is deemed
defective - ie, if it does not offer the safety that
one may expect considering all circumstances
(such as the get-up or overall appearance of the
product, the expected use or the time of market
placement). The Federal Product Liability Act,
however, provides for several defences (please
refer to 2.12 Defences to Product Liability
Claims for further details).

In addition, the injured party could base a dam-
ages claim on contract (if the producer is the
seller and the injured party is the buyer) or gen-
eral tort law. The latter, however, would require
proof of fault. Given this obstacle, a claimant
would generally invoke the respective tort claim
only on a subsidiary basis.

Against the Seller

The Swiss Code of Obligations provides for the
strict contractual liability of a seller for the direct
damage suffered by a buyer due to a defective
object purchased from that seller. “Direct dam-
age” would also include any personal damage or
damage to property which was directly caused
(ie, without any additional causal link) by the
product’s defect. If the seller were also the pro-
ducer of the defective product, the injured buyer
could alternatively base its claim for damages on
the Federal Product Liability Act as discussed
above.
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2.2 Standing to Bring Product Liability
Claims

In Switzerland, the standing to bring claims for
product liability is — such as with any other claim
— a matter of substantive law, ie, it depends on
the legal basis of a claim. A party has standing
to sue if it (at least allegedly) has a substantive
claim under a certain law or legal relationship.

In the context of product liability, claims are usu-
ally based on either the Federal Product Liability
Act, a contract or tort law (as discussed in 2.1
Product Liability Causes of Action and Sources
of Law).

Under the Federal Product Liability Act, any per-
son injured by a defective product or any person
suffering property damage due to a defective
product may bring a claim against the respon-
sible producer.

For contractual claims, a party to a contract usu-
ally has standing to sue if it suffers damage fol-
lowing a violation of the contract by the other
party (in the context of product liability, eg, in
case of the delivery of a defective product).

Under general tort law, any person who has suf-
fered damage following a civil wrong committed
by another person — whether or not the injured
party is linked to that person by a legal relation-
ship, such as a contract (eg, as is often the case
in product liability matters between a consumer
and a producer) — has standing to sue.

Which of these legal bases is the most favour-
able for an injured party to bring claims related
to a product depends largely on the underlying
facts of the case. Whenever there is a contrac-
tual relationship, an injured party will most prob-
ably bring claims under that contract given that,
under Swiss law, there is a presumption of fault,
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ie, the burden of proof is on the breaching party
causing damage, and in sales contracts there is
even a strict liability without requirement of fault
for direct damage. If there is no such contract
— which is usually the case between an injured
party and a producer — the injured party would
generally try to sue a producer primarily under
the Federal Product Liability Act because of its
strict liability, whereas under tort law the pro-
ducer can only be held liable in case of fault.

2.3 Time Limits for Product Liability
Claims

The applicable time limit depends on the legal
basis that the respective claim is based on. For
claims based on the Federal Product Liabil-
ity Act, the statute of limitations is three years,
starting from the date on which the injured per-
son became or should have become aware of
the damage, the defect of the product and the
identity of the producer (Article 9 of the Federal
Product Liability Act).

For claims based on contract law (in the context
of product liability, most likely a sales contract),
the statute of limitations is two years, starting
from the day the defective product was delivered
(Article 210, Swiss Code of Obligations).

For claims based on tort law, the Swiss Code of
Obligations provides for two different statutes of
limitations: a relative and an absolute one (Arti-
cle 60, Swiss Code of Obligations). The relative
limitation period is three years, starting from the
date on which the injured person became aware
of the damage and the person liable for it. The
absolute limitation period is ten years for prop-
erty damaged and 20 years for personal injury,
starting from the date on which the damaging
event occurred or ended. This longer limitation
period for personal injury under tort law means
that a producer may be held liable by an injured
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party, even if the limitation period for claims
under the Federal Product Liability Act has
expired. This absolute limitation period gener-
ally runs regardless of whether the injured per-
son has any knowledge of the damage and even
if the damage has not yet occurred. However,
the European Court of Human Rights (ECHR)
recently condemned Switzerland once again for
its handling of limitation periods, in light of the
lengthy latency period of asbestos-related dis-
eases and the realistic opportunity for victims to
recognise the damage. Therefore, it is unclear
how a court would handle future cases in which
damages only surface after the expiry of the limi-
tation period.

2.4 Jurisdictional Requirements for
Product Liability Claims

The Swiss Civil Procedure Code determines the
locally competent court for a dispute in domes-
tic matters, whereas the Swiss Federal Act on
Private International Law or the Lugano Con-
vention (applicable in civil and commercial mat-
ters involving parties from EU or European Free
Trade Association (EFTA) states) establishes the
territorial jurisdiction of a Swiss court in interna-
tional, cross-border disputes.

The rules regarding the place of jurisdiction are
largely comparable in both domestic and inter-
national cases. As a general rule, proceedings
can be initiated in the competent court at the
domicile or seat of the respondent (eg, at the
seat of the liable producer). Depending on the
area of private law concerned, a claimant may
also initiate proceedings at another forum, eg,
in product liability cases, a consumer would be
entitled to bring a claim at its own domicile.

With regard to subject-matter jurisdiction, it can
be said that all cantonal courts in Switzerland
have jurisdiction in all areas of the law and apply
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both cantonal and federal law. There are no
specific/specialised courts for product liability
claims, which can therefore be brought before
any locally competent court.

However, the Swiss Civil Procedure Code grants
the cantons the option to establish specialised
commercial courts, in which the panel of judges
is mixed, ie, composed of regular judges and
experts (so-called expert judges) in the eco-
nomic sector relevant for the case. Four cantons
— Zurich, Berne, Aargau and St Gallen — have
established such a court, which is part of the
cantonal supreme court and serves as a court of
first instance for commercial matters. Such com-
mercial courts have subject-matter jurisdiction if:

+ a claim concerns the commercial activity of at
least one of the parties to the dispute;

+ the value in dispute exceeds CHF30,000 or
the dispute is not a property dispute;

+ the parties to the dispute are registered in the
Swiss commercial register or a similar foreign
registry; and

+ the dispute does not arise from an employ-
ment relationship, the Recruitment Act, the
Gender Equality Act, or relate to the renting or
leasing of residential and commercial prem-
ises or to agricultural leases.

Where only the defendant is registered as a legal
entity in the commercial register, a claimant can
choose to initiate proceedings before either the
commercial court or the locally competent ordi-
nary court. If a producer has its registered seat
in a canton with a commercial court, an injured
party can thus choose to bring its product liabil-
ity claim before either the commercial court or
the ordinary court.

If a claiming party has the possibility to choose
where to bring its claims, which court is the most
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favourable depends on the underlying facts and
on the party’s perspective. Commercial courts
have the advantage that experts from the rele-
vant sectors are part of the judges’ panel, where-
as judges of ordinary courts generally do not
have expert knowledge in the specific product
sector, but their decisions might be more con-
sumer friendly. Another difference to take into
consideration is that there is only one legal rem-
edy against decisions rendered by a commercial
court, whereas decisions of the ordinary courts
can be appealed against twice (see 2.11 Appeal
Mechanisms for Product Liability Claims).

2.5 Pre-Action Procedures and
Requirements for Product Liability Claims
Swiss procedural law provides for mandatory
reconciliation proceedings. Before initiating the
main proceedings, the claimant must submit a
reconciliation request to the Conciliation Author-
ity (the so-called justice of the peace), following
which the Authority will schedule a conciliation
hearing. If no agreement can be reached, the
Conciliation Authority will issue an authorisation
to proceed (ie, to file a claim before a court),
which is valid for three months. If a claim is filed
before a court without a valid authorisation to
proceed, the court will not decide on the merits
but dismiss the case for procedural reasons.

Despite the mandatory nature of the recon-
ciliation proceeding, the Civil Procedure Code
provides for a few exceptions, some of which
might be relevant in product liability cases. A
claimant may unilaterally waive conciliation if
the respondent’s registered domicile is outside
Switzerland. The parties may mutually agree to
waive reconciliation if the amount in dispute is at
least CHF100,000. In addition, and irrespective
of the amount in dispute, the parties may agree
to replace the reconciliation procedure with
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mediation pursuant to Article 213 of the Swiss
Civil Procedure Code.

In addition, and as set out in 2.4 Jurisdictional
Requirements for Product Liability Claims,
certain cantons have established commercial
courts. If a producer has its registered seat
in one of these cantons, an injured party may
choose to bring its product liability claim either
before the commercial court or the ordinary
court, as long as the criteria as set out in 2.4
Jurisdictional Requirements for Product Liabil-
ity Claims are met. If a claimant decides to bring
a claim before a commercial court, no reconcilia-
tion proceedings take place and the claim must
be filed directly with the commercial court.

2.6 Rules for Preservation of Evidence in
Product Liability Claims

There are no specific rules, under Swiss prod-
uct liability law or Swiss procedural law, obliging
a producer or other distributor to preserve any
evidence in product liability cases.

There are, as in many other jurisdictions, general
evidentiary risks in not preserving evidence. In
a product liability case, the claimant is gener-
ally required to prove that the defendant’s prod-
uct is defective, and that the product defect is
the cause of their injury or damage to property.
Under Swiss product liability law, the defend-
ant (producer or other distributor) has several
defences (please refer to 2.12 Defences to
Product Liability Claims for further discussion of
these). In this light, a producer or other distribu-
tor is well advised to preserve documentation
(eg, random samples, technical documentation,
consumer feedback, etc) and product samples
for every batch so that such evidence can be
readily produced if necessary. Furthermore,
under some sectoral laws, producers may be
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required to preserve the conformity declaration
or technical documentation.

2.7 Rules for Disclosure of Documents in
Product Liability Cases

There are no specific rules on the taking of evi-
dence in product liability cases, and the Swiss
Civil Procedure Code does not provide for any
pretrial or discovery mechanisms. Pursuant to
the general rules on the taking of evidence in
civil procedure, each party must indicate the
evidence it wants to rely on in its briefs. To the
extent that such evidence is already in its pos-
session, the party must file the evidence togeth-
er with its briefs. For product liability cases, in
particular this holds true for:

* product samples;

» documentary evidence (technical documenta-
tion, risk assessment, customer feedback,
etc);

+ expert opinions; and

- digital or other data.

Court-Ordered Evidence

To the extent that it is the responsibility of the
court to order the taking of evidence, parties
must submit respective requests together with
precise descriptions of the evidence. In particu-
lar, this holds true for:

+ opinions to be submitted by a court-appoint-
ed expert (indication of the questions to be
presented);

« inspections to be executed by the court (indi-
cation of the subject); and

* witness testimony (indication of the wit-
nesses) — under Swiss law, witnesses will
be examined by the court and there are no
cross-examinations.
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If a party wants to rely on evidence in the pos-
session of the opposing party or a third party (eg,
a defective product, purchase receipt or medical
reports), it has to precisely identify the evidence
and request that the court order that the evi-
dence be provided.

Preventative taking of evidence

If a potential claimant (ie, an injured person) has
reason to believe that evidence is at risk, it may
request the preventative taking of evidence by
the court. This request can be filed at any time
during the proceedings and even prior to the
commencement of the proceedings.

The preventative taking of evidence is consid-
ered an interim measure. The request is usually
granted if:

+ a specific law or provision allows the preven-
tative taking of evidence;

« the evidence is at risk (which is the case if
the evidence may cease to exist or may alter
before the ordinary evidentiary proceedings);
or

« there is another interest worthy of protection.

In any case, the requesting party has to cred-
ibly demonstrate (but not prove) the grounds on
which it bases its request. In the case of immi-
nent harm, the request can be granted ex parte.

2.8 Rules for Expert Evidence in Product
Liability Cases

The court may seek an opinion from one or more
experts at the request of a party or ex officio.
However, the court will do so only if it considers
an expert opinion necessary to prove relevant
facts that are disputed by the parties. If such an
opinion is sought, it is the court that appoints as
well as instructs the experts and submits the rel-
evant questions to them. Prior to this, the parties
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are given the opportunity to submit additional
questions or to have the questions modified.
The court can order that the experts submit their
opinion in writing or present it orally (or via elec-
tronic means). It may also summon the experts
to the hearing to present and explain their written
opinion. In that case, the parties will be given
the opportunity to ask for explanations or to put
additional questions to the expert. However,
cross-examination of the expert is not permitted.

Furthermore, the court may put questions to
a witness with expert knowledge in order to
assess the merits of the case. The expert wit-
ness must have special expertise in the subject
so that the court can examine the expert witness
not only with regard to the merits, but also on its
assessment thereof. However, an expert witness
cannot replace an expert opinion. In contrast to
an expert, the expert witness is not subject to
an appointment procedure. Lastly, an expert
witness is liable to prosecution only for giving
false testimony and not for giving a false expert
opinion.

Parties are free to individually commission an
expert opinion and to submit it in the proceed-
ings. As opposed to an expert opinion that was
produced by a court-appointed expert, the party
expert opinion is not considered to be evidence
but will only qualify as a party allegation.

2.9 Burden of Proof in Product Liability
Cases

As a general rule under Swiss civil law, it is
incumbent upon the party who wants to rely on
a certain fact to establish and prove this fact. For
product liability cases, this means that it is gen-
erally the injured person who bears the burden
of proof for all facts underlying its claim.
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This holds true for all claims (and the respective
requirements) based on tort law and on the Fed-
eral Product Liability Act. For claims based on
a contract there is one deviation from this rule:
the burden of proof for fault is reversed. This
means that, if all other requirements are met, it
is assumed that the defendant was at fault and
it will be upon the defendant (ie, the producer)
to prove that this was not the case. From a pro-
cedural perspective, it may thus be favourable
for an injured person to bring a claim based on
contract rather than tort law. For claims based
on a sales contract, provided that a direct nexus
between the damage and the defect of the prod-
uct can be established, fault is not a requirement
at all. The same holds true for claims based on
the Federal Product Liability Act.

The Federal Product Liability Act provides, how-
ever, for several exceptions to this strict liability
(see 2.1 Product Liability Causes of Action and
Sources of Law). In accordance with the general
rule set out above, it is the producer who bears
the burden of proof for any fact it wants to rely
on in order to exonerate itself from liability.

As to the relevant standard of proof: the general
threshold is full proof, meaning that the court
has to be convinced beyond any reasonable
doubt. Where this is not possible (eg, because
the defective product has been destroyed or
disposed of or the amount of damage suffered
cannot reasonably be quantified), the courts may
apply a less strict standard.

2.10 Courts in Which Product Liability
Claims Are Brought

There are no specific or specialised courts for
product liability cases in Switzerland. Therefore,
such cases generally must be brought before
ordinary courts (ie, the competent local court) or
—in certain cantons and if the statutory prerequi-

12 CHAMBERS.COM

sites are fulfilled (see 2.4 Jurisdictional Require-
ments for Product Liability Claims) — before the
competent commercial court.

Depending on the value in dispute, the proceed-
ing is held in a simplified proceeding (for claims
not exceeding CHF30,000) or in an ordinary pro-
ceeding (for claims above CHF30,000 or claims
without monetary value).

In Switzerland, cases are decided by judges and
the exact composition of a bench depends on
local, cantonal law. In simplified proceedings,
the court is, however, often composed of a sin-
gle judge (Einzelrichter), whereas there are usu-
ally three or more judges (Kollegialgericht) on the
panel in ordinary proceedings.

There is usually no minimum threshold with
regard to the damages that can be claimed. If
claims are brought under the Swiss Product
Liability Act, however, the claimant must bear
a deductible of CHF900 in the case of damage
to property.

There is no maximum cap on the damages that
can be awarded to a claimant. However, a claim-
ant can only be compensated for the damages
it actually suffered. In other words, Swiss courts
do not award so-called punitive damages that
exceed the amount of the actual loss. Swiss law
does not allow a damaged party to take mon-
etary advantage (enrichment) from the event of
damage. Accordingly, the claimant must prove
each individual damaged position (exact amount)
and the causal link between the damaging event
(in product liability cases, the defective product)
and the respective position.
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2.11 Appeal Mechanisms for Product
Liability Claims

There are no specific rules governing the appeal
mechanisms in product liability cases. The gen-
eral procedural rules provide essentially for two
appeal opportunities which are relevant for prod-
uct liability cases: an initial appeal to the high
court of the respective canton, followed by a fur-
ther appeal to the Swiss Federal Supreme Court.

Appeal to the High Court of the Respective
Canton

Final and interim decisions and decisions on
interim measures of a court of first instance can
be appealed if the amount in dispute is at least
CHF10,000. The time limit for the filing of an
appeal is 30 days in ordinary proceedings and
ten days in summary proceedings. The appellant
may submit that the first-instance court has (i)
applied the law incorrectly, and/or (i) established
the facts incorrectly. The conduct of the proceed-
ing is, to a large extent, at the discretion of the
appeal instance, ie, the court of second instance
will decide whether to conduct a second round
of written submissions or to hold an oral hearing.
The appeal instance may conclude the proceed-
ings either by confirming the challenged decision,
by rendering a new decision or by remitting the
case to the court of first instance.

Appeal to the Swiss Federal Supreme Court

The decision of the court of second instance may
be appealed to the Swiss Federal Supreme Court
if the amount in dispute is at least CHF30,000
or if a question of fundamental interest is to be
decided. The time limit for filing the appeal is 30
days. The appellant may essentially claim that the
previous instance has (i) violated federal law, and/
or (ii) established the facts manifestly wrongly or
in violation of the federal law, provided that such
deficiency was relevant to the outcome of the
case. The procedure will be conducted in writing
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and will usually be limited to two written submis-
sions. As in the previous instance, the Swiss Fed-
eral Supreme Court may confirm the challenged
decision, render a new decision or remit the case
to the previous instance.

Exception: Decisions of the Commercial
Courts

There is only one legal remedy against a deci-
sion rendered by a commercial court, which is an
appeal to the Swiss Federal Supreme Court. The
procedure follows the same rules as described
above.

2.12 Defences to Product Liability
Claims

The Federal Product Liability Act provides for
the strict liability of a producer. The producer is,
however, not liable under the Federal Product
Liability Act if it can prove that:

« it has not placed the product on the market;

+ there was no defect when the product was
put into circulation;

« it did not manufacture the product for sale, or
any other form of distribution with an eco-
nomic purpose, or manufacture or distribute
the product in the course of its professional
activity;

+ the defect is due to the fact that the product
complies with binding regulations issued by
public authorities; or

+ the defect could not have been detected
according to the state of scientific and tech-
nological knowledge at the time the product
was put into circulation.

Furthermore, the producer of a raw material or
part product is not liable under the Act if it can
prove that the product defect is due to the con-
struction of the product or the instructions of the
producer of the end product.
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2.13 The Impact of Regulatory
Compliance on Product Liability Claims

A producer’s failure to meet the regulatory
requirements is considered a breach of the prod-
uct user’s justified safety expectations and can
be decisive in determining of the defectiveness
of the product. Swiss courts, however, have
repeatedly found that adherence to regulatory
requirements is the minimum standard only
when determining the justified safety expecta-
tions. The producer must assess, in each indi-
vidual case, whether its product meets the user’s
safety expectations and may not rely on adher-
ence to regulatory requirements or the conform-
ity assessments of regulatory bodies.

2.14 Rules for Payment of Costs in
Product Liability Claims

With the enactment of partial revision of the Swiss
Civil Procedure Code on 1 January 2025, the
court or the conciliation authority may demand
that the claiming party makes an advance pay-
ment not exceeding one half of the expected
court costs to initiate court proceedings. Prior
to the revision, the advance payment could
amount to the total of the expected court costs.
For certain proceedings, eg, summary proceed-
ings, advance payment of the total estimated
court costs may be requested. The payment
of the advance is a procedural requirement for
bringing an action, meaning that if no payment
is made the case will be declared inadmissible.
This can be a significant hurdle for claiming par-
ties in general, and in particular in product lia-
bility cases involving consumers, given that the
amounts to be advanced are calculated based
on the amount in dispute and are typically rela-
tively large. It remains to be seen whether halv-
ing the potential court costs resulting from the
revision will actually facilitate access to justice.
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The claiming party may be reimbursed for the
advance payment if it wins the case as, in
Switzerland, the “loser pays” principle applies.
Accordingly, the costs follow the event, which
means that the losing party must bear the court
costs and, on top of that, must compensate the
successful party for its legal costs. Court costs
are determined and allocated by the court ex offi-
cio, while party costs are awarded upon request.
Advance payments paid by the successful party
will be directly refunded from the court.

The compensation for legal costs is determined
in accordance with a tariff that is primarily
based on the amount in dispute. The tariffs vary
between cantons, but in the majority of cases
the compensation granted does not cover the
real legal costs incurred by a party; depending
on the amount at stake, the amount payable as
compensation for legal fees can be higher or
lower than the actual costs incurred.

If no party succeeds entirely, the costs are allo-
cated in accordance with the outcome of the
case and unnecessary costs are charged to the
party that caused them, independently of wheth-
er it was the losing party.

2.15 Available Funding in Product
Liability Claims

Third-Party Funding

Third-party funding is permitted in Switzerland
and does exist, although it is not very common.
In principle, there are no restrictions on third-
party funding, as long as the funded party is still
in control of the claim. If the funded party is rep-
resented by legal counsel, it is important to avoid
any set-up that might impair the counsel’s ability
to act independently and to pursue only their cli-
ent’s interests. Otherwise, such a set-up might
interfere with the counsel’s obligations pursuant
to the rules of professional conduct.
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Contingency Fee Agreements“No win, no

fee” and contingency fee agreements are

not permitted under Swiss law since they are
considered to stand in contradiction to the
counsel’s obligations to act independently.
According to the Swiss Federal Supreme Court,
the attorney’s rules of professional conduct
require a base salary, which does not only cover
the attorney’s costs but must also guarantee

a certain profit. Only if this precondition is met
may the parties agree on an additional success
fee element in the sense of a top-up fee.

Legal Aid

Legal aid is available (mostly) for private individu-
als under the preconditions that (i) the requesting
party does not have the funds to finance the pro-
ceedings, and (ii) the case is not devoid of any
chance of success. The request must be placed
with the same court that is also deciding on the
merits. The court will decide on the request in a
formal, preliminary proceeding, during which the
requesting party must fully disclose its financial
situation and state its position on the merits. If
legal aid is granted, the applicant is relieved from
the obligation to pay any court costs (including
any advance on costs) and the state will cover
any reasonable lawyer’s fees. Legal aid does,
however, not relieve the applicant from the obli-
gation to pay party compensation to the oppos-
ing party in the case of defeat.

Legal Protection Insurance

Since the threshold for receiving legal aid is high
and the costs for initiating proceedings are con-
siderable, legal protection insurance is becom-
ing increasingly common among consumers.
Even standard insurance packages include a
legal protection policy. While the conditions of
such policies vary significantly and most insur-
ance policies tend to avoid litigation and to set-
tle potential disputes, it is, however, difficult to
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quantify the impact of legal protection insurance
on product liability claims.

2.16 Existence of Class Actions,
Representative Proceedings or Co-
Ordinated Proceedings in Product
Liability Claims

There are no real collective redress procedures
in Switzerland. However, it is possible to jointly
bring several claims (eg, by a number of claim-
ants filing their claims together when there are
similar facts and legal grounds) in one proceed-
ing or by way of an assignment of the individual
claims to a claimant party. However, since this is
usually cumbersome, it is rarely used.

When the general revision of the Swiss Civil Pro-
cedure Code was initiated in 2018, it included
proposals to introduce certain collective redress
mechanisms. However, the proposed amend-
ments triggered so many debates that the Fed-
eral Council decided to split them off and to deal
with them in a separate revision project in order
not to jeopardise the broader revision process.

Such a separate revision project is currently
being examined by parliament. The bill includes
measures aimed at introducing collective redress
mechanisms to enhance access to justice for
groups of affected individuals, particularly in are-
as such as consumer and environmental protec-
tion. These measures are seen as a shift towards
a more collective approach to legal redress in
Switzerland, aligning with similar developments
in other jurisdictions. However, on 18 October
2024, the National Council’s Committee for
Legal Affairs (RK-N) voted not to consider the
bill on collective legal protection. The committee
came to the conclusion that the proposed instru-
ments of collective redress were not compatible
with the Swiss legal system. Rather, in the eyes
of the majority of the committee, the bill carried
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the risk of an “Americanisation” of the legal sys-
tem. On 17 March 2025, the National Council
followed the proposal of the RK-N and decided
not to enter into discussions (non-entry). The
bill is now be debated by the second chamber,
the Council of States. If the Council of States
also decides not to take up the matter, the bill
will have definitively failed. Otherwise, the bill be
referred back to the National Council.

2.17 Summary of Significant Recent
Product Liability Claims

There are not many published decisions con-
cerning product liability in Switzerland as most
cases are resolved through settlement. However,
the following cases are noteworthy.

On 22 April 2024, the Federal Supreme Court
issued a ruling on jurisdiction under the Lugano
Convention in a product liability case involv-
ing a bicycle accident in Italy. The Swiss-based
plaintiff, who had designed a defective bicycle,
sought a negative declaratory judgment in Swit-
zerland to establish that no liability existed, after
the defendant had brought a claim in Italy. The
court ruled that the dispute qualified as a tortious
action under Article 5, paragraph 3 of the Lugano
Convention. Although the bicycle was assembled
and manufactured in China and the Netherlands,
the court considered the design work carried out
in Switzerland as the relevant harmful act. There-
fore, Swiss courts admitted jurisdiction in accord-
ance with Article 5, paragraph 3 of the Lugano
Convention (4A_249/2023).

On 26 November 2021, the Higher Court of the
Canton of Berne found in its decision (ZK 20
399) that the court of first instance had unjustifi-
ably rejected a claim for product liability brought
against Johnson & Johnson by a patient who
had suffered from several complaints after the
implant of a hip prosthesis, which was eventu-
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ally removed. The Higher Court held that it was
reasonable to conclude that a prosthesis which
had caused a toxic reaction in half of the cases:

+ had to be removed in more cases than
expected;

+ was the object of an “Urgent Field Safety
Notice”;

+ was revoked from the Swiss market after five
and a half years; and

« for which the producer had declared (thereby
not accepting any liability) to cover all costs
for examinations, treatments and revision
surgeries, did not meet the user’s justified
safety expectations and was, therefore, faulty
in the sense of Article 4 of the Federal Prod-
uct Liability Act.

In its decision of 15 March 2021, the Swiss Fed-
eral Supreme Court clarified that the provisions
of food law also apply to intermediaries. In the
case at hand, the package leaflet was qualified
as inadmissible, even though it was only direct-
ed at the sales staff of drugstores and pharma-
cies (2C_733/2020).

In its decision of 31 May 2019 (2C_60/2018),
the Federal Supreme Court specified that miss-
ing expert information from a preparation label,
which therefore does not warn of a preparation-
specific risk, is not to be considered a product
defect in every case.

In its decision of 5 January 2015 (4A_365/2014;
4A_371/2014), the Federal Supreme Court held
that in the case of prescription drugs, the justi-
fied safety expectations of the product need to
be assessed with regard to the safety expecta-
tions of the patient, but also with regard to the
knowledge of the prescribing physician. In the
specific case (concerning the contraceptive
pill “Yasmin”), it was deemed sufficient that the
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warning of a possible increased risk of a throm-
boembolic event, compared to earlier genera-
tion contraceptive pills, was only included in the
expert information, not in the patient information.

In its decision of 9 September 2013 (2C_13/2013),
the Federal Supreme Court held that the mal-
function of a product is considered a product
defect if the product’s value is specifically based
on its serviceability (ie, a fire extinguisher).

On 18 March 2011 (137 Il 226), the Federal
Supreme Court decided that a producer was not
liable for any defects that were not detectable at
the time of the market placement according to
the then current state of scientific and techno-
logical knowledge (so-called development risks).

On 4 October 2010, the Federal Supreme Court
found that the compensation of an injured party
is to be reduced if that party has failed to care-
fully study the product manual before using the
product (4A_319/2010).

In its decision of 19 June 2010 (4A_255/2010),
the Federal Supreme Court had to rule on a prod-
uct liability claim relating to a defective window.
The Court held that the producer was not liable
because the window was manipulated after it had
been placed on the market, which was beyond
the reasonable expectation of the producer.

3. Recent Policy Changes and
Outlook

3.1 Trends in Product Liability and
Product Safety Policy

Medical Devices

Until May 2021, market access for medical
devices between the EU and Switzerland was
facilitated by the MRA (Agreement between the
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Swiss Confederation and the European Commu-
nity on mutual recognition in relation to conform-
ity assessment). This agreement aims to remove
trade barriers between Switzerland and the EU.
At that time, an update of the MRA was neces-
sary to take into account the application of the
EU Medical Device Regulation (MDR) and the
corresponding legislation in Switzerland. How-
ever, for political reasons, it was not possible
to update the chapter in the MRA on medical
devices. As aresult, since 26 May 2021, medical
device providers established in Switzerland have
no longer benefitted from the trade facilitations
under the MRA. Since 26 May 2022, the same
problem has applied to in vitro diagnostics. For
medical devices and in vitro diagnostics, the EU
has classified Switzerland as a third-party coun-
try, which means that previously existing trade
facilitations under the MRA are now suspended.

To mitigate the negative effects of the end of
harmonisation under the MRA, the Swiss gov-
ernment adopted various mitigation measures
with, eg, unilateral recognition of a medical
device bearing an EU conformity assessment. In
addition, it continues to align its legislation with
developments in the EU to maintain equivalence
with EU legislation, eg, Switzerland has adapted
its legislation to reflect the updated transitional
periods under the MDR.

In parallel, the Parliament adopted “Motion
20.3211 - For greater room for manoeuvre in
the procurement of medical devices to supply
the Swiss population” to allow the authorisation
of medical devices approved under regulatory
systems other than the EU. At the time of writing,
the competent authority is still examining the
options for implementing this political motion.


https://www.fedlex.admin.ch/eli/cc/2002/276/de
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Tobacco Regulation

As of 1 October 2024, a new Federal Act on
Tobacco Products and Electronic Cigarettes (the
“Tobacco Products Act”) and the implementing
Federal Council’s Ordinance on Tobacco Products
and Electronic Cigarettes came into force. These
regulations cover tobacco products (ie, product
consisting of or containing parts of leaves of plants
of the genus Nicotiana (tobacco) and intended for
smoking, inhalation after heating or snuffing, as
well as nicotine products for oral use and herbal
products for smoking) and electronic cigarettes.
With regard to the protection of minors, advertising
for tobacco products and electronic cigarettes that
is directed at minors or that may reach minors is
prohibited. As a result, the Tobacco Products Act
prohibits, for example, the advertising of tobacco
products and electronic cigarettes on posters, in
cinemas, on sports fields, in and on public build-
ings, or in and on public transport. It also prohibits
the sponsorship of events for minors or events of
an international character.

Unfair Competition Act

A new regulation outlining strict standards for
climate-related claims in commercial communi-
cations came into force at the beginning of 2025.
Under the new Article 3, paragraph 1, letter x
of the Federal Act on Unfair Competition (UCA),
claims relating to the environmental impact of a
product (eg, “climate friendly”, “CO, neutral” or
“net zero”) must be substantiated with objec-
tive and verifiable information and may not be
misleading, vague or imprecise.

Product Eco-design and Disposal

On 1 January 2025, an amendment to the Fed-
eral Act on the Protection of the Environment
(EPA) came into force aiming to strengthen the
circular economy and reduce environmental pol-
lution. The revised EPA provides, among others,
for the obligation to reuse or recycle waste if this
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is technically possible, economically viable and
has less of an impact on the environment than
alternative options. In addition, it authorises the
Federal Council to impose obligations regarding
the disposal and life cycle of products and pack-
aging. Although the Federal Council has not yet
exercised its new powers or announced a respec-
tive timeline, further regulations on eco-design
and product sustainability are expected, aligning
Swiss law more closely with EU developments.

Biocidal Products and Fertilisers

As of 1 January 2024, amendments to the Ordi-
nance on Biocidal Products came into effect that
aim to improve data interpretation in order to
identify potential health and environmental risks
caused by the use of biocidal products. The
amendment introduces a new annual reporting
requirement for biocidal products placed on the
market. This reporting obligation applies to the
person who first places a biocidal product on the
market in Switzerland within the supply chain.
Such notification must include information on
the responsible party as well as information on
the biocidal products placed on the market (eg,
the quantity of biocidal products distributed,
the active ingredients in the biocidal products
and their concentrations). Notifications must be
made electronically. The first report, covering the
data of 2024, was due by 31 May 2025. Addition-
ally, indicators based on water measurements
have been established to assess and reduce the
risks posed by biocidal products. Repeated sig-
nificant instances of exceeding the limits set in
the Waters Protection Ordinance may lead to the
modification or revocation of biocidal product
authorisations.

Furthermore, following the entry into force of the
new EU Regulation 2019/1009 with provisions
for the making available on the market of EU
fertiliser products, the Fertilisers Ordinance was
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completely revised in order to avoid technical
barriers to trade, with effect from 1 January 2024.
The content of the EU regulation was adopted as
far as possible or adapted to the Swiss context.
In particular, the approval system, the names of
the fertilisers and the structure of the Ordinance
have been harmonised with the EU Regulation.

Drop-Shippers Are Considered Distributors

In a recent ruling, the Federal Administrative
Court (A-4413/2021 of 20 September 2023)
specified the definition of “placing on the mar-
ket” according to the Ordinance on Low-Volt-
age Electrical Products (LVEO). The court ruled
that an operator offering products for sale on
its website while acting as a drop-shipper (ie,
selling products to customers without delivering
or storing the products itself but instead having
them delivered to customers by a wholesaler or
supplier) is considered to be a distributor plac-
ing a product on the market in accordance with
the LVEO. By selling the product, the definition
of making the product available on the market
is fulfilled, regardless of whether the operator
owned and stored the product. Drop-shippers
are therefore obliged to comply with the regula-
tions of the LVEO on market access and post-
market surveillance of low-voltage electrical
products. This ruling is presumably transferable
to other sector-specific ordinances that use the
term “placing on the market”.

3.2 Future Policy in Product Liability and
Product Safety

There are several areas of focus concerning
future policy development in respect of product
liability or product safety. The following develop-
ments are noteworthy.

Partial Revision of the Swiss Product Safety Act
With the enactment of the Regulation (EU)

ber 2024, a partial revision of the Swiss Product
Safety Act will be expected pursuant to the State
Secretariat for Economic Affairs, the responsible
Swiss authority. The Regulation provides for a
new EU framework for general product safety
in the context of digitalisation and e-commerce.
It can be assumed that the partial revision of
the Swiss Product Safety Act not only serves to
reflect these developments but also to maintain
the existing harmonisation with EU law.

Swiss Product Liability Act - Mandate for
Revision is Still Missing

On 8 December 2024, the new Directive (EU)
2024/2853 of the European Parliament and of the
Council of 23 October 2024 on liability for defec-
tive products and repealing Council Directive
85/374/EEC entered into force. With its entry into
force, the existing system on product liability has
been adapted to developments linked to transi-
tion towards a circular and digital economy as well
as Al. Since the Swiss Product Liability Act has
been aligned with the repealed Directive 85/374/
EEC, an adaption of Swiss law to such new
developments seems conceivable. However, the
competent Swiss authority has not yet received a
mandate to initiate a revision of the Swiss Product
Liability Act (as of publication of this chapter.

Partial Revision of the Swiss Therapeutic
Products Act

In the light of new technologies and legal devel-
opments in the EU, Switzerland is currently
revising the Swiss Therapeutic Products Act,
inter alia, in relation to drug safety for patients
and drug safety in paediatrics, namely by cre-
ating a legal basis for a mandatory electronic
medication plan or by establishing an obliga-
tion to use electronic systems to calculate drug
dosages for children. In light of Regulation (EC)
No 2007/1394, new regulations in relation to

2023/988 on General Product Safety in Decem-
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advanced therapy medicinal products (ATMPs)
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shall also be implemented in order to grant
access to new products and create a compara-
ble level of safety to that in the EU. In relation to
veterinary medicinal products, the partial revi-
sion aims to ensure equivalence of the Swiss law
with EU law and to guarantee market access to
novel and innovative therapies.

Al Legislation

Currently, Swiss law does not provide for com-
prehensive legislation on Al. However, in Febru-
ary 2025, the Federal Department of the Environ-
ment, Transport, Energy and Communications
(DETEC) and the Federal Department of Foreign
Affairs (FDFA) submitted a report to the Federal
Council outlining possible regulatory approach-
es to Al. Following this report, the Federal
Council has decided to incorporate the Council
of Europe’s Framework Convention on Artificial
Intelligence (the “Al Convention”) into Swiss law.

The Al Convention is an international legal
framework which aims to ensure that activities
within the lifecycle of Al systems are fully aligned
with human rights, democracy and the rule of
law. It outlines legal principles to ensure, among
others, human dignity and individual autonomy,
transparency, equality and non-discrimination,
and respect for privacy and personal data pro-
tection. Signatory states are required to imple-
ment measures that ensure Al systems are
developed, deployed and monitored in compli-
ance with these principles, including setting up
supervisory authorities and providing effective
legal remedies. The Al Convention was signed
by Switzerland on 27 March 2025.
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Going forward, the Federal Department of Justice
and Police (FDJP), DETEC and FDFA will prepare
a consultation draft by the end of 2026 to imple-
ment the Al Convention into Swiss law, focusing
on transparency, data protection, non-discrimina-
tion, and supervision. An additional implementa-
tion plan will address non-legislative measures (ie,
publication of guidelines). This interplay between
binding rules in key areas and flexible guidelines
in other areas is intended to create a balance
between the need for a stable legal framework
and the flexibility required to promote responsible
Al innovation and ensure Switzerland’s competi-
tiveness in the global market. The Federal Coun-
cil plans to focus initially on regulating the public
sector but will also impose obligations on private
actors where necessary.

Plant Protection Products Ordinance

A comprehensive revision of the Plant Protec-
tion Products Ordinance is planned, aiming to
align the ordinance with EU legislation (Regula-
tion (EC) 1107/2009). Under the proposed draft,
active ingredients approved in the EU will be
considered approved in Switzerland, though
exceptions may apply. The draft also simplifies
the authorisation of plant protection products
already approved in EU member states and
includes provisions for environmental organi-
sations’ involvement in the approval process.
Additionally, a new digital system for submit-
ting and processing authorisation applications
and recording sales volumes of plant protection
products will be introduced. Authorisation fees
will significantly increase to cover the related
costs. The legislative process for these amend-
ments is currently underway (June 2025).
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The Current Legal Situation in Switzerland
Against the Backdrop of Evolving Product
Liability, Safety and Sustainability
Regulations in the EU

In the context of digitalisation, new technologies
and ESG considerations, legislators have enact-
ed, or are in the process of enacting, new laws.
In the EU, several regulations have already been
enacted or are currently being discussed. While
Switzerland is not a member of the EU, it has
adapted (and may continue to do so) its legisla-
tion to new legal developments in the EU to facil-
itate trade between the EU and Switzerland. This
article provides an overview of some important
developments in the EU and the corresponding
current situation in Switzerland in the fields of
product liability, safety and sustainability.

GPSR and the Swiss Product Safety Act

On 13 December 2024, Regulation (EU)
2023/988 on General Product Safety (GPSR)
entered into force. It replaced the general prod-
uct safety directive from 2001 and provided a
new EU framework for general product safety
in the context of digitalisation and e-commerce.

The GPSR applies to products that are placed
or made available on the (EU) market. “Product”
means any item which is intended for consumers
or is likely, under reasonably foreseeable con-
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ditions, to be used by consumers even if not
intended for them. This also includes products
sold online or through other means of distance
sales if the offer is targeted at consumers in the
EU.

The GPSR, for example, imposes the following
obligations.

« It provides for various obligations for eco-
nomic operators. “Economic operators”
means the manufacturer, the authorised rep-
resentative, the importer, the distributor, the
fulfilment service provider or any other natural
or legal person who is subject to obligations
in relation to the manufacture of products
or making them available on the market in
accordance with the GPSR. As specific obli-
gations for providers of online marketplaces
are listed in the GPSR, they also fall under its
scope of application.

* It requires an EU-based economic operator
fulfilling the obligations set out in Article 4
(3) of Regulation (EU) 2019/1020 on market
surveillance and compliance of products.

* It defines the required information to be
included in the recall notice in the case of
a product safety recall or a safety warning
(Article 36 GPSR).
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« It requires economic operators responsible
for a product safety recall to offer consum-
ers effective, cost-free and timely remedies,
which include at least two of the following
remedies:

(a) the repair of the recalled product;

(b) a replacement of the recalled product
with a safe one of the same type and at
least the same value and quality; or

(c) an adequate refund of the value of the
recalled product, provided that the
amount of the refund shall be at least
equal to the price paid by the consumer.

The State Secretariat for Economic Affairs, ie, the
responsible Swiss authority, is now analysing the
GPSR and will partially revise the Swiss Product
Safety Act (PSA) and the Swiss Product Safety
Ordinance (PSO) accordingly. However, no fur-
ther information regarding this partial revision is
available at the time of writing. Since the PSA
transposed the former EU general product safety
directive into Swiss law in order to reduce tech-
nical barriers to trade by harmonising legislation
with the rules of the EU, it can be assumed that
the partial revision of the PSA is also designed
to maintain existing harmonisation to facilitate
trade and secure continued access to the EU
market. Even though the PSA has not yet been
revised, Swiss companies operating in the EU or
in Switzerland should be familiar with the GPSR,
as the GPSR is relevant for them, either directly
because of their EU business or indirectly due to
the expected change in Swiss law. In the mean-
time, differences between the EU and Swiss legal
systems should be considered from a practical
perspective, eg, Switzerland is not a member of
the EU “Safety Gate” system, formerly known
as RAPEX, which enables the rapid exchange
of information on dangerous non-food products
in the EU. Therefore, any corrective measures
(including recalls if necessary) must be co-ordi-
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nated separately with the respective surveillance
authorities in the EU and Switzerland.

EU Directive on Liability for Defective
Products and the Swiss Product Liability Act
On 8 December 2024, Directive (EU) 2024/2853
on liability for defective products (PLD) entered
into force, requiring EU member states to imple-
ment it into their national laws by 2026. With its
entry into force, the existing system on product
liability, under which producers compensate
consumers for damage caused by defective
products, has been updated to reflect develop-
ments linked to the transition towards a circular
and digital economy as well as the rise of Al.

The PLD provides a number of important provi-
sions.

* It provides for the inclusion of software in the
definition of “product”, excluding however
free and open-source software that is devel-
oped or supplied outside the course of a
commercial activity.

» The PLD also provides for the enlargement of
potentially liable parties, for example, liability
of online platforms for defective products
under certain circumstances. In addition to
the manufacturer of a defective product, the
manufacturer of a defective component can
also be held liable. Since “component” means
any item, whether tangible or intangible, or
raw material or any related service, that is
integrated into, or inter-connected with, a
product, liability can also extend to service
providers such as data providers. For defec-
tive products manufactured outside the EU,
the importer, the authorised representative
of the manufacturer or the fulfiiment service
providers can be held liable.

* In terms of damages, the PLD provides
compensation for the destruction or corrup-
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tion of data that are not used for professional
purposes.

« Lastly, it provides further relief for the plaintiff
in relation to the disclosure of evidence by
the defendant and the burden of proof of the
defectiveness of the product if the plaintiff
faces excessive difficulties.

Since the Swiss Product Liability Act was
aligned with the repealed Directive 86/374/EEC,
an adaption of Swiss law to the PLD seems con-
ceivable. However, the competent Swiss author-
ity has not yet received a mandate to implement
any changes of the EU revision into Swiss law.
In the context of civil law, there is no “harmoni-
sation” automatism so that a revision may only
be initiated by a political decision. At the time of
writing, such a decision has not yet been made.
Companies are, however, advised to monitor any
developments in this area.

Sustainability Reporting and Due Diligence
Obligations

In recent years, the EU has introduced two direc-
tives to strengthen corporate accountability
and sustainability: (i) Directive (EU) 2022/2464
as regards corporate sustainability reporting
(CSRD), and (ii) Directive (EU) 2024/1760 on
corporate sustainability due diligence (CSDDD).

* Under the CSRD large companies and small
and medium-sized enterprises of public
interest established in the EU must report
comprehensively on sustainability topics in
relation to their business activities, including
ESG aspects. The aim of the Directive is to
achieve transparency and comparability for
investors and the public.

* The CSDDD establishes a corporate due
diligence duty. The core elements of this duty
are identifying and addressing potential and
actual adverse human rights and environ-
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mental impacts in the company’s own opera-
tions, their subsidiaries and those of their
business partners. To fulfil their due diligence
obligations the affected companies must, for
example:

(a) integrate adequate measures to identify,
prevent and mitigate actual and potential
adverse human rights or environmental
impacts;

(b) monitor, document and report on the due
diligence measures taken;

(c) adopt a transition plan for climate change
mitigation; and

(d) if not established in the EU, designate an
authorised representative.

The CSDDD applies to large EU and non-EU
companies that exceed certain thresholds.
Small and medium-sized enterprises are not
directly affected by the CSDDD, but they may
be impacted indirectly, for example as suppliers
to larger companies.

Following criticism regarding the bureaucratic
and practical effort entailed by the CSRD and
CSDDD, the European Commission is currently
assessing further measures and has already pro-
posed an omnibus package to ease the regula-
tory burdens. The package includes measures
to limit the scope of the CSRD, postpone its
applicability for certain companies, simplify due
diligence requirements under the CSDDD, and
extend its transposition and application dead-
lines. At the time of writing, the postponing pro-
posals have already passed the EU legislative
process (Directive (EU) 2025/794). The additional
simplifications are currently under discussion in
the Council of the European Union.

While Swiss law also provides for due diligence
and reporting duties in the fields of human rights
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and environmental protection, these are more
limited in scope than EU requirements.

Under Article 964a et seqq of the Swiss Code of
Obligations (CO), certain undertakings of public
interest (eg, financial companies) must publish
an annual report on non-financial matters. This
report must cover environmental goals, social
and employment matters, human rights, and
anti-corruption. The report should give a clear
view of the company’s performance, results, and
impact in these areas. An exemption applies if
the company is controlled by a parent undertak-
ing that issues a comparable report under Swiss
or equivalent foreign law. While the law does not
define what constitutes an equivalent report, it is
broadly recognised that reports under Directive
2014/95/EU or the CSRD would be considered
equivalent.

Swiss due diligence obligations are also less
comprehensive than those set out in the CSD-
DD. Under Article 964j et seqq of the CO, com-
panies are obliged to conduct a risk analysis of
their supply chains to identify possible violations
related to child labour and environmental stand-
ards. The law only applies to companies whose
seat, head office or principal place of business
is located in Switzerland and that either place in
free circulation or process in Switzerland miner-
als containing tin, tantalum, tungsten or gold or
metals from conflict-affected and high-risk areas
or offer products or services where there is a rea-
sonable suspicion of child labour involvement.
Affected companies are, among other obliga-
tions, required to establish a risk management
plan, implement adequate measures to minimise
the identified risks and publish an annual due
diligence report. The Ordinance on Due Dili-
gence and Transparency in relation to Minerals
and Metals from Conflict-Affected Areas and
Child Labour provides for certain exemptions
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from these obligations, eg, if companies remain
below certain thresholds or adhere to selected
internationally recognised equivalent standards,
such as the OECD Conflict Minerals Guidance or
Regulation (EU) 2017/821.

The Swiss Federal Council is currently prepar-
ing draft legislation to expand due diligence
and reporting obligations. The revised rules aim
to align with EU law and extend coverage to a
broader range of companies as well as human
rights and environmental topics. According to
the draft documents, the reporting obligation
shall be suspended if the affected company
already prepares an equivalent report under for-
eign law, eg, EU legislation.

Deforestation Regulations

Regulation (EU) 2023/1115 on the making avail-
able on the Union market and the export from
the Union of certain commodities and products
associated with deforestation and forest deg-
radation (EUDR) introduces strict due diligence
obligations for operators and traders placing or
exporting specific commodities within the EU.
The EUDR applies to cattle, cocoa, coffee, oil
palm, rubber, soy, and wood, including many
derived products. Under the EUDR, any natural
or legal person who places these commodities
on the EU market, or exports from it (ie, opera-
tors), must, among others, ensure and demon-
strate that:

« products do not originate from land defor-
ested after 31 December 2020;

+ in the case of relevant products that contain
or have been made using wood, the wood
has been harvested from the forest without
inducing forest degradation after 31 Decem-
ber 2020; and
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« products were produced in compliance with
the relevant environmental and human rights
legislation in the country of production.

Operators must also comply with respective
documentation and annual reporting obligations.

While the EUDR was initially scheduled to
apply from 30 December 2024, it was granted a
12-month additional phasing-in period. To avoid
unnecessary administrative costs and burdens
for companies, the European Commission pub-
lished a guidance document in April 2025, outlin-
ing clarifications and simplifications on the inter-
pretation of the EUDR’s interpretation. It also
updated respective FAQs and published a draft
delegated act (Delegated Regulation amending
Annex | of Regulation (EU) 2023/1115), which
is, at the time of writing, pending final adoption.

Switzerland has, to date, not adopted a corre-
sponding regulation. According to a statement
from the Federal Council, it is closely follow-
ing the approach of the EU but does currently
not see a requirement to harmonise Swiss law.
Although the EUDR does not apply directly to
Swiss entities, as its scope is limited to a natural
person whose place of residence is in the EU or
a legal person established in the EU, Swiss com-
panies acting as suppliers to EU operators may
be indirectly affected due to its supply chain-
wide approach and are expected to support
compliance with the Regulation’s due diligence
requirements.

Battery Legislation

Regulation (EU) 2023/1542 concerning batteries
and waste batteries (the “Battery Regulation”)
establishes a comprehensive legal framework
covering the full battery life cycle. Under the
Regulation, market operators must, for example:

26 CHAMBERS.COM

+ implement a due diligence policy to ensure
responsible sourcing of raw materials;

« affix QR codes and digital battery passports
to certain batteries, providing key data on
capacity, chemical composition, and expect-
ed lifetime, with information uploaded to a
central EU database;

» meet specific collection, recycling efficiency
and material recovery targets; and

« finance collection, treatment and recycling
systems for used batteries.

The Battery Regulation provides for imple-
mentation timelines between 2024 and 2031,
depending on the type of batteries. It applies to
all market operators placing batteries on the EU
market, including operators established in third
countries.

Switzerland has not yet implemented an equiva-
lent battery legislation. The current Swiss law
is comparable to the former EU battery direc-
tive (Directive 2006/66/EC) and is limited to cer-
tain content, labelling and waste obligations,
outlined in Annex 2.15 of the Chemical Risk
Reduction Ordinance, the Waste Movements
Ordinance and specifying ordinances. Key obli-
gations include:

+ a prohibition on the sale of batteries contain-
ing more than 5mg of mercury per kilogram;

* mandatory labelling of batteries with the sym-
bol for separate collection; and

« indication of chemical symbols if the content
exceeds specific thresholds for mercury, cad-
mium or lead.

The Swiss Federal Office for the Environment,
ie, the responsible Swiss authority, has stated
that it is monitoring developments in the EU and
assessing whether existing Swiss instruments
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remain adequate or if legislative amendments
will be required.

Ecodesign and the Right to Repair

EU Ecodesign for Sustainable Products
Regulation

Regulation (EU) 2024/1781 establishing a frame-
work for the setting of ecodesign requirements
for sustainable products (ESPR) replaces the for-
mer EU Ecodesign Directive (Directive 2009/125/
EC) and covers nearly all physical goods placed
on the EU market. It empowers the Commis-
sion to adopt delegated acts specifying product-
specific requirements on durability, reparability,
recyclability, substances of concern, energy
efficiency, and minimum recycled content. The
ESPR also introduces a digital product pass-
port to improve traceability, compliance and
consumer information. Certain reporting obliga-
tions are already in force for large entities. Fur-
ther implementation will be phased per product
category, beginning with a ban on the destruc-
tion of unsold apparel, clothing accessories, and
footwear, effective from 18 July 2026.

EU Right to Repair Directive

Directive (EU) 2024/1799 on common rules pro-
moting the repair of goods (the “Repair Directive”)
introduces a right for consumers to demand the
repair of selected goods both during and after
the warranty period. It obliges market operators
to offer repair services for certain product cat-
egories (currently limited to certain electronic
devices) and ensures access to spare parts and
technical documentation. Further, it provides
for a free online repair platform at EU level and
standardises information through a repair form.
The Repair Directive applies to manufacturers
established in or represented by an author-
ised representative within the EU. If no such
representative exists, the EU-based importer
assumes full responsibility. Member states are

27 CHAMBERS.COM

obliged to transpose the Repair Directive into
national law by 31 July 2026 at the latest.

Swiss approach

Switzerland has not (yet) adopted the changes
proposed by the above EU legislation, but is
partially aligned with the currently applicable
EU law. In Switzerland, the following regula-
tions relating to the ecodesign and reparability
of products are in place.

The Swiss Energy Efficiency Ordinance (EEO)
applies to certain electronic equipment specified
in the annexes to the Ordinance. The Ordinance
outlines the minimum requirements for energy
consumption, energy efficiency, the energy per-
formance testing procedure and corresponding
labelling requirements. The EEO mainly refers
to the currently applicable product specific EU
legislation, including the regulations regarding
reparability, availability of spare parts, provi-
sion of relevant firmware, security updates and
repair-related information.

On 1 January 2025, an amendment to the Swiss
Environmental Protection Act (EPA) came into
force aiming to strengthen the circular economy
and reduce environmental pollution. Among oth-
ers, the revised EPA sets out the following provi-
sions.

« It provides for the obligation to reuse or recy-
cle waste if this is technically possible and
economically viable and has less impact on
the environment than alternative disposal or
the manufacture of new products (Article 30d,
EPA).

* It authorises the Federal Council to:

(a) impose requirements in proportion to the
environmental impact of products and
packaging, in particular with regard to (i)
the lifespan, repairability and recyclability
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of products; (i) the avoidance of harm-
ful effects and the increase of resource
efficiency during the life cycle; the (jii) the
standardised, comparable, visible and
comprehensible labelling and information;
and (iv) the introduction of a repair index
(Article 35i, EPA); and

(b) oblige manufacturers, importers and
foreign online retail companies that place
products on the market that are suitable
for recovery to pay a prepaid disposal fee
(Article 32abis, EPA).

So far, the Federal Council has not exercised
its new competences, and no timeline for action
has been published. However, given Switzer-
land’s former partial alignment with EU law in
this field, further developments on ecodesign
and product repairability are likely. Notably,
even before the EPA amendments took effect,
the Federal Council was tasked by the Swiss
Parliament with drafting a bill to align Swiss war-
ranty and consumer remedies law, including the
right to repair, with EU standards. This draft is
still pending.

Packaging Legislation

Regulation (EU) 2025/40 on packaging and
packaging waste (the “Packaging Regulation”)
establishes an updated legal framework to
reduce the environmental impact of packaging
across the EU. It aims to reduce the environ-
mental footprint of packaging by introducing
strict prevention, design and reuse obligations.
The Packaging Regulation focuses on the food,
delivery and retail sector. It requires, among oth-
er things, that all packaging placed on the EU
market is fully recyclable by 2030 and sets mini-
mum thresholds for the use of recycled material.
The Regulation will apply from 12 August 2026.
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Switzerland does not provide for such exten-
sive packaging and packaging waste legisla-
tion. Aside from the general changes to the EPA
mentioned above, Swiss law only provides for
sector-specific regulations - for instance, certain
content restrictions for packaging that comes
into contact with food, as set out in the Food
Contact Materials Ordinance. At present, only
glass beverage containers are subject to an
advance disposal fee in Switzerland.

Greenwashing and Green Claims

Directive (EU) 2024/825, as regards empower-
ing consumers for the green transition through
better protection against unfair practices and
through better information (the “Greenwashing
Directive”), introduces strict rules with regard
to advertising and labelling services and prod-
ucts as sustainable and environmentally friend-
ly. It also enhances information obligations on
durability and repairability of products. Among
other things, the Greenwashing Directive pro-
hibits unsubstantiated generic terms relating
to sustainability and environmental aspects
and restricts the use of sustainability labels not
based on approved certification schemes or
established by public authorities. The Green-
washing Directive will be applicable to market
operators from 27 September 2026 and applies
to all kinds of products placed on the EU market.

In addition, the European Commission pro-
posed a Directive on substantiation and com-
munication of explicit environmental claims (the
“Green Claims Directive”), which is currently
under review by the Council of the European
Union. The draft of the Green Claims Directive
introduces harmonised rules on, for example,
the substantiation of environmental claims by
using reliable, state-of-the-art methods and the
transparent communication of such claims. It
will require EU member states to establish inde-
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pendent third-party conformity assessment bod-
ies to verify the affected trader’s compliance with
the Green Claims Directive. The Green Claims
Directive will apply to all traders making volun-
tary explicit environmental claims to consum-
ers in the EU, subject to limited exemptions for
microenterprises.

In Switzerland, the Unfair Competition Act (UCA)
expressly addresses misleading green claims.
Article 3, paragraph 1, letter x, UCA, which came
into force on 1 January 2025, sets strict stand-
ards for climate-related claims in commercial
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communications. Claims on products such as
“climate friendly”, “CQO, neutral” or “net zero” as
well as forward-looking and comparative claims
like “net zero by 2050” or “50% reduced emis-
sions” must be substantiated with objective and
verifiable information. Claims may not be mis-
leading, vague or imprecise and must be up to
date, otherwise they would constitute a viola-
tion of the UCA. Additionally, false or misleading
green claims can have contractual consequenc-
es under Swiss law if the environment-related
characteristics were contractually agreed upon.


https://www.fedlex.admin.ch/eli/cc/1988/223_223_223/en

CHAMBERS GLOBAL PRACTICE GUIDES

Chambers Global Practice Guides bring you up-to-date, expert legal
commentary on the main practice areas from around the globe.
Focusing on the practical legal issues affecting businesses, the
guides enable readers to compare legislation and procedure and
read trend forecasts from legal experts from across key jurisdictions.

To find out more information about how we select contributors,
email Rob.Thomson@chambers.com



	1. Product Safety
	1.1	Product Safety Legal Framework
	1.2	Regulatory Authorities for Product Safety
	1.3	Obligations to Commence Corrective Action
	1.4	Obligations to Notify Regulatory Authorities
	1.5	Penalties for Breach of Product Safety Obligations

	2. Product Liability
	2.1	Product Liability Causes of Action and Sources of Law
	2.2	Standing to Bring Product Liability Claims
	2.3	Time Limits for Product Liability Claims
	2.4	Jurisdictional Requirements for Product Liability Claims
	2.5	Pre-Action Procedures and Requirements for Product Liability Claims
	2.6	Rules for Preservation of Evidence in Product Liability Claims
	2.7	Rules for Disclosure of Documents in Product Liability Cases
	2.8	Rules for Expert Evidence in Product Liability Cases
	2.9	Burden of Proof in Product Liability Cases
	2.10	Courts in Which Product Liability Claims Are Brought
	2.11	Appeal Mechanisms for Product Liability Claims
	2.12	Defences to Product Liability Claims
	2.13	The Impact of Regulatory Compliance on Product Liability Claims
	2.14	Rules for Payment of Costs in Product Liability Claims
	2.15	Available Funding in Product Liability Claims
	2.16	Existence of Class Actions, Representative Proceedings or Co-Ordinated Proceedings in Product Liability Claims
	2.17	Summary of Significant Recent Product Liability Claims

	3. Recent Policy Changes and Outlook
	3.1	Trends in Product Liability and Product Safety Policy
	3.2	Future Policy in Product Liability and Product Safety



