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Ordering home office — The employer's toolkit under
EXCEPUOIlal Cll‘ClllTlStaIlCES Due to the increasing spread of the coronavirus, numerous

companies in Switzerland have already ordered home office work for their employees. This article addresses, inter alia,
the question of whether employers can unilaterally order home office work in the current situation and what

consequences this might have.
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pandemic

In order to prevent infection with the coronavirus, numerous companies have already
law perspective, this raises various questions.

1. Basic conditions for home office work

From a general point of view and irres-
pective of the current situation concer-
ning the coronavirus, the following gene-
ral conditions particularly apply to home
office work from an employment law

perspective.
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Implementation of home office:
Without a particular agreement in
place between the employer and the
employee, the employer cannot uni-
laterally order an employee to work
from home by making use of its right
to issue instructions. Employees, for
their part, have no legal entitlement
to perform their contractual duties
from home.

Applicability of the Employment Act:
The Employment Act and thus in
particular the provisions on working
hours, rest periods and health pro-
tection are also applicable to work
performed in the home office. The
employer must record the working
time of the employees in the home
office and has to ensure compliance
with the regulations regarding maxi-
mum working time, daily rest
periods as well as the prohibition of
night and Sunday work. Regarding
health protection, it must be ensured
that the employee has an ergonomic
workplace.

Work tools: The employer must pro-
vide the employee with the work
tools (computer, printer, etc.) requi-
red for the home office; if the emplo-
yee provides his private work tools,
he is entitled to compensation

(Art. 327 Swiss Code of Obligations,

issued binding directives for their employees to work from home. From an employment

CO). If the home office work is based
on the employee's request and a
workplace is available to him at the
employer's premises, it is question-
able whether the work equipment for
the home office is actually "needed”
for the work. In this case, in our opi-
nion, there are good arguments in
favour of the employee himself
having to provide the work tools
without compensation. Since the
legal provision is dispositive, the par-
ties can in any case agree that the
employee himself provides the work
tools without compensation.

Expenses: The employer must reim-
burse the employee for all expenses
necessarily incurred in the perfor-
mance of the work (Art. 327a CO).
Working from home, expenses inclu-
de in particular the costs of electri-
city, internet and heating. In a recent
ruling, the Swiss Federal Supreme
Court ruled that the employer must
also reimburse the employee for
rental expenses for using a room for
home office work. However, the
employer did not provide the
employee with a suitable workplace
in this specific case. Contrary to the
legal provision concerning work
tools, the provision on reimburse-
ment of expenses is mandatory and
the parties cannot deviate from it by
contractual agreement at the expen-
se of the employee. If the home office
work is based on the employee's
request, it is our opinion that the
expenses are not necessarily incur-
red in the course of the work, which
is why the reimbursement of
expenses can be excluded in this
case.
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—  Social insurance law subjection of
commuters: As is generally known,
commuters who live abroad and are
employed by a Swiss employer are
subject to Swiss social security con-
tributions, as long as they do not car-
ry out a substantial part of their
employment (at least 25%) in their
country of residence. In particular, a
commuter worker may also be sub-
ject to the social security legislation
of the country of residence if he
works for his Swiss employer to the
extent of at least 25% of his work-
load in his home office in his country
of residence.

2. Particularities of home office work
with regard to the coronavirus

a) Implementation of home office

Due to the current situation with regard
to the coronavirus and the recommenda-
tions of the Federal Office of Public
Health (BAG) regarding "social distan-
cing’, flexibilisation of working hours and
avoidance of public transport, we believe
that there is an exceptional situation of
such magnitude that the employer, based
on its right to issue instructions, can uni-
laterally order the employee to work
from home at short notice. This also
applies if the employment contracts con-
tain a fixed place of work and no mobility
or home office clauses. Based on his duty
of loyalty, the employee is obliged to
follow the employer’s instructions to the
extent that this is conscionable to him.

On the other hand, we believe that the
individual employee has no general right
to work from home, even in the current
situation. Exceptions may apply if there
are respective government directives, the
employee belongs to a particularly vulne-
rable risk group or the employer serious-
ly violates its duty of care and fails to
take the necessary (and reasonable) pro-
tective measures. In the latter case, the
employee could possibly work from home
against the employer's will. In this case, a
prior warning with the setting of a reaso-
nable period of time by the employee is
mandatory.

b) Employment Act

The current situation in connection with
the coronavirus dees not change the
applicability of the Employment Act to
home office work.

In the case of a short-term and largely
comprehensive arrangement of home
office work in medium-sized and larger
companies, the implementation of a time
recording method and the monitoring of
health protection at the home office
workplace will cause additional difficul-
ties. In this case, we believe that a prag-
matic solution would be for the employer
to issue a directive temporarily dele-
gating the recording of working time to
the employees, and for employees to be
required to comply with the regulations
on working hours, rest periods and
health protection. The employer can also
ask employees for a self-declaration con-
firming that they comply with the provisi-
ons of the Employment Act. However, the
responsibility for compliance remains
with the employer.

Hopefully, the responsible authorities will
assess any issues arising in connection
with the Employment Act with the appro-
priate sense of moderation due to the
current exceptional situation.

c) Working tools and expenses

If the employer unilaterally orders home
office work due to the current situation in
connection with the coronavirus, the
employer would have to provide the
employee with the necessary working
material (or compensate him for the use
of the private working material) and
reimburse the employee for expenses
(see para. 1 above) if the employment law
provisions are strictly applied.

Due to the current exceptional situation,
however, we believe it is necessary to
apply the legal provisions in a manner
appropriate to the situation and individual
cases: Insofar as the employee already
has the necessary infrastructure for a
home office workplace, there are strong

arguments in favour of the fact that, due
to his duty of loyalty, he is obliged to
make this working material and the infra-
structure temporarily available for the
home office work without the employer
having to pay additional compensation. In
particular, the above-mentioned case law
regarding the pro rata covering of rental
costs by the employer cannot be applied
to the situation of temporary home
offices as a result of a pandemic, since
the employee would have a workplace at
the employer's premises and the arran-
gement of home offices serves the health
protection of the employee.

However, if an employee does not have
sufficient infrastructure to perform his
work from home, the employer must pro-
vide the employee with such infrastruc-
ture or at least reimburse the correspon-
ding costs. For example, if an employee
does not have an Internet connection at
home, the employer must provide him
with mobile Internet or at least reimburse
the initial costs for setting up an Internet
connection.

The employer must ensure that it procu-
res any necessary specific working tools
in due time and provides employees with
such tools. If, for example, special laptops
or software are required for a specific
job, the employer must procure a suffi-
cient number of such hardware and soft-
ware licenses at its own expense.

However, there is still a risk that a court
will strictly adhere to the statutory provi-
sions and, in particular, accept additional
compensation obligations at the expense
of the employer despite the current
exceptional situation.

d) Data protection

Since home office usually mixes business
and private spheres, data protection is of
great importance. As a matter of princip-
le, the employee must ensure that busi-
ness secrets are protected and that fami-
ly members and third parties do not have
access to business data.
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Usually, from the employer's point of
view, it is advisable to implement additio-
nal security measures such as firewalls,
software for encryption, virus protection,
etc. However, if home office work is
implemented at short notice, the time and
means to implement such measures may
be lacking. Even in this case, it is advisab-
le for the employer to issue a unilateral
directive to ensure minimum standards
of data security (e.g. requirements for
passwords).

e) Social insurance law subjection of
commuters

According to the Federal Social Insurance
Office (FSIO), the Swiss authorities consi-
der the current situation to be a state of
emergency. The FSIO takes this fact into
account by stating that cross-border
commuters, who in principle perform
their work in Switzerland and are now
forced to work from home due to the
coronavirus and thus exceed the
materiality limit of 25%, are still subject
to the Swiss social security system from
a Swiss perspective. According to the
FSIO, this applies both to employees who
do not have a home office clause in their
employment contract and to those who
have already worked in a home office but
did not reach the 25 % threshold. How-
ever, the FSIO may issue supplementary
or differing instructions at any time.

It should be noted that the FSIO practice
described above only concerns the Swiss
legal situation. According to the FSIQ, it is
currently not (officially) known how
foreign social security authorities will
handle the situation at hand. It can there-
fore not be ruled out that foreign authori-
ties that would claim social security con-
tributions from the Swiss employer for a
commuter residing in their country would
continue to strictly adhere to the ma-
teriality threshold of 25%.

f) Conclusion

In our opinion, the current exceptional
situation in connection with the coronavi-
rus justifies a situation-adapted applica-
tion of the legal provisions and recog-
nised principles with regard to home
office. In particular, the employer may
unilaterally and at short notice introduce
home office work. In addition, the
employer can initially focus on basic
regulations regarding the modalities of
home office work (e.g. recording of wor-
king hours, data protection, etc.) by
means of unilateral instructions.

If the employee already has an infra-
structure required for home office work,
it can be expected of him in the current
situation that he will provide such infra-
structure temporarily for home office
work without additional compensation.

Employment News reports on current issues and recent
developments in Swiss labor law. These comments are not
intended to provide legal advice. Before taking action or
relying on the comments and the information given,
addressees of this Newsletter should seek specific advice

on the matters which concern them
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