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Beauty before business? Beauty treatments are booming — and are increasingly beco-

ming part of everyday HR life. But when are employees entitled to time off or continued pay? And how should

employers handle absences related to Botox & Co.? We outline the key guidelines — and what you should keep
in mind in practice.
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Cosmetic Procedures in Employment
Relationships: Rights, Obligations, and
Practical Pitfalls

I.  Key Questions from an HR Perspec-
tive

Fillers, baby Botox, mini-, vampire and
ultrasound lifting, hair transplants,
microneedling, face shaping, "hunter
eyes” and eyelid surgery: aesthetic pro-
cedures are now widespread, compara-
tively affordable, and often recurring.
Accordingly, they are increasingly appea-
ring in everyday working life.

For employers, this raises a number of
guestions: Is there an entitlement to ext-
raordinary leave for such treatments?
Does the employer have an obligation to
continue paying wages during the
absence for the treatment itself as well
as for any incapacity to work during the
recovery period? And what rights and
obligations arise if something goes
wrong during a (routine) procedure and
an employee unexpectedly becomes unfit
for work as a result?

From a legal perspective, the assess-
ment is essentially based on two provisi-
ons of the Swiss Code of Obligations:

Art. 329 para. 3 CO on extraordinary lea-
ve and Art. 324a CO on incapacity to work
with continued wage payment. While

Art. 329 para. 3 CO concerns occasional
absences for personal matters,

Art. 324a CO governs complete incapacity
to work due toillness or comparable rea-
sons. The key factor is primarily whether
a treatment is medically necessary or
not.

Il. Extraordinary Leave: Only Rarely
Applicable

Art. 329 para. 3 CO obliges employers to
grant employees the “customary hours
and days off work” if they are unable to
attend to urgent personal matters out-
side working hours. The provision is deli-
berately openended and is specified in
practice on the basis of criteria such as
urgency, necessity, and the reasonable-
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ness of postponing the appointment.

Typical use cases include necessary
medical or dental appointments, appoint-
ments with authorities, or certain family
events. By contrast, activities that can
usually be planned freely — such as leisu-
re activities, sports, or hairdresser
appointments — do not fall within its
scope.

Applied to cosmetic procedures, this
means that an entitlement to extraordi-
nary leave will generally be denied. Such
procedures are typically plannable and
can, in principle, be scheduled outside
working hours, for example in the eve-
ning, on non-working days, or during
holidays. This applies in particular to
part-time or flexible working arrange-
ments.

An entitlement to extraordinary leave
may only be considered in exceptional
cases where a procedure cannot easily
be postponed and at the same time car-
ries a certain objective significance. One
conceivable example would be a short-
notice surgical appointment for the cor-
rection of a highly noticeable physical
feature (e.g. pronounced facial characte-
ristics or scars) that cannot be postponed
for organisational reasons, while there is
not yet a clear medical indication within
the meaning of Art. 324a CO. However,
such cases remain rare and must be
assessed on a case-by-case basis.

With regard to remuneration, the fol-
lowing applies: Art. 329 para. 3 CO does
not, in principle, establish an independent
entitlement to continued wage payment.
For employees paid by the hour or by pie-
cework, the granted leave will therefore
generally result in a loss of earnings. For
employees with a monthly salary, no
wage deduction is usually made — unless
otherwise agreed contractually — since
such short absences are deemed to be
covered by the agreed salary.
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Ill. Incapacity to Work and Continued
Wage Payment: The Central Questi-
on

In practice, Art. 324a CO is central to the
question of which rights employees can
derive from cosmetic procedures. Under
this provision, employees are entitled to
continued wage payment if they are pre-
vented from working for reasons inher-
ent in their person and through no fault of
their own. If a treatment is medically indi-
cated, the situation is treated under
employment law in the same way as an
illness. This applies in particular to
reconstructive procedures following acci-
dents or illnesses, such as restoration
after burns or injuries, scar corrections,
or breast reconstruction following can-
cer. It also includes treatments for func-
tional impairments, for example opera-
tions to improve breathing (e.g. correc-
tion of a deviated septum) or procedures
addressing visual impairment caused by
drooping eyelids.

In such cases, there is an entitlement to
be released from the obligation to work
as well as to continued wage payment for
a certain period, depending on the length
of employment or the existence of daily
sickness benefits insurance. A medically
necessary treatment generally does not
have to be postponed, even if it is not
urgent or if a notice period is already
running.

If, on the other hand, there is no medical
necessity, the decisive factor is that the
incapacity to work is no longer conside-
red to be without fault within the meaning
of Art. 324a CO. If an employee voluntarily
undergoes a cosmetic procedure and
accepts a foreseeable incapacity to work,
this is generally regarded as self-inflicted
and thus legally as fault-based. Accordin-
gly, there is generally no entitlement to
be released from the obligation to work
or to continued wage payment. This
applies in particular to typical cosmetic
procedures such as Botox injections, fil-
lers, or hair transplants, even if they
involve a certain recovery period.

IV. Recovery Phase and Complications

Special attention should be paid to the
guestion of incapacity to work following a
procedure.

If the cosmetic procedure itself falls
within the scope of Art. 324a CO, there is
in principle also an entitlement to conti-
nued wage payment for the duration of
the incapacity to work during the recove-
ry phase.

If an incapacity to work is foreseeable
and is consciously accepted in the con-
text of a voluntary cosmetic procedure
that does not fall under Art. 324a CO, the-
re is generally no entitlement to continu-
ed wage payment. The reason is that, in
such cases, the incapacity to work is not
considered to be without fault but rather
as deliberately caused. The fact that the
recovery period is medically understan-
dable or customary does not change this.

The situation is different if unforeseen
complications arise in connection with a
procedure. In such cases, there is in prin-
ciple an incapacity to work without fault,
so that Art. 324a CO applies and an entit-
lement to continued wage payment may
exist.

An exclusion of this entitlement due to
fault will only be considered in exceptio-
nal cases, for example if an employee
knowingly undergoes an obviously
improper or particularly high-risk proce-
dure.

V. Medical Certificates and Lack of
Transparency: The Real Challenge

In practice, the greatest difficulty often
lies not in the legal classification but in
the lack of transparency. Employers
generally receive only a medical certifi-
cate confirming incapacity to work, wit-
hout any indication of its cause. Whether
itis due to illness, an accident, or a volun-
tary cosmetic procedure remains unc-
lear.

In a specific case, it is therefore often not
possible to reliably determine whether an
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entitlement to continued wage payment
exists at all. At the same time, employers
are limited by the protection of emplo-
yees' personal rights. As a rule, emplo-
yees are not required to disclose details
of their diagnosis or the background of a
treatment.

This information asymmetry can hardly
be fully resolved in practice. However,
employers are not entirely without
recourse. In the case of conspicuous pat-
terns — such as repeated short-term
absences in connection with plannable
procedures — it may be permissible to
seek additional clarification, for example
by requesting confirmation of the treat-
ment appointment or, in justified cases,
by arranging an examination by a trusted
physician.

However, such measures should be
applied with restraint. More important
than complete clarification in each indivi-
dual case is a consistent and comprehen-
sible practice within the company.

VI. Recommendations for Employers

Against this background, it is advisable to
define clear internal guidelines on how to
deal with medical appointments and
planned absences. This includes, in parti-
cular, communicating the expectation (for
example in a directive) that plannable
procedures should, as far as possible, be
scheduled outside working hours.

Equally important is consistent handling
within the company. Inconsistent case-
by-case decisions can quickly lead to
unequal treatment and conflicts. Mana-
gers should be sensitised to this issue, as
such situations are often decided at team
level.

In practice, it is also often the case that it
is known within the immediate working
environment that a cosmetic procedure
has been carried out, but this information
is not passed on to HR or Legal. In order
to ensure legally compliant and consis-
tent treatment, internal information flows
should therefore also be clearly regula-
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ted. Supervisors should be instructed to
forward relevant information — while res-
pecting personal rights — to the respon-
sible departments.

VII. Conclusion

Cosmetic procedures give rise to employ-
ment law claims only in exceptional
cases. An entitlement to be released
from the obligation to work and to conti-
nued wage payment generally exists only
where there is a medical indication or
where unforeseen complications occur.

Purely cosmetic procedures, by contrast,
are a private matter and are generally to
be carried out during leisure time. A fore-
seeable incapacity to work following such
procedures does not give rise to any
entitlement.

For employers, therefore, the focus is
less on fine legal distinctions and more
on dealing with practical uncertainties.
Documented rules and consistent appli-
cation are often more important than a
perfect legal classification in individual
cases.

Employment News reports on current issues and recent
developments in Swiss labor law. These comments are not
intended to provide legal advice. Before taking action or
relying on the comments and the information given,
addressees of this Newsletter should seek specific advice
on the matters which concern them
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