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INTRODUCTION

Recent years have seen signiOcant developments both in corporate governance and in the 
way related disputes are resolved. ,n the one handS environmentalS social and governance 
(EG’) factors are becoming increasingly important in corporate decision-making. This in 
turn will increase the likelihood of disputes in the years to comeS including claims brought 
against directors and corporations by shareholders and in particular activist shareholders. 
Recent cases have made the headlinesS such as the derivative claim in ClientEarth v. GhellDs 
Board of 3irectors[2] Oled in 202U (which was however dismissed by the KH Nigh Court)S 
in which the A’, ClientEarthS as a shareholder of GhellS alleged that GhellDs directors had 
breached their duties under the KH Companies Pct for failing to adopt and implement an 
energy transition strategy aligned with the Maris PgreementS as well as the éjtamorphose v. 
TotalEnergies caseS in which shareholders claim that TotalEnergies has overvalued its assets 
by erroneously valuating the future price of carbon and by failing to properly account for 
its greenhouse gases emissionsS leading to the unlawfulness of dividend distributions. ,n 
the other handS more and more qurisdictions are developing legal frameworks facilitating the 
resolution of corporate governance disputes via arbitration.

Prbitration can serve as a tool to resolve disputes in an e:cient mannerS provided that the 
dispute is arbitrable. This raises intriguing ?uestionsS which will be analysed in this chapterI 
can arbitration be an effective means of resolution for corporate governance issuesS and 
if yesS how/ Pnd may arbitration and its conOdentiality be used by companies as a shield 
against shareholder activism by rendering the initiation of activist claims less effective or 
even unattractive/

Pfter setting the framework by deOning corporate governance and the potential disputes 
it entailsS this chapter will explore the arbitrability of corporate governance disputes and 
the advantages arbitration offers as a means of dispute resolution. Ft will then analyse 
the foundation of arbitrationS speciOcally the arbitration agreementS and highlight certain 
procedural aspects and speciOcities of arbitration proceedings in the context of corporate 
law disputes.

CORPORATE GOVERNANCE AND POTENTIAL DISPUTES

Corporate governance refers to the framework of rulesS practices and procedures through 
which a company is directed and managed and that aim at safeguarding the sustainable 
interest of the company.[3]  Corporate governance principles are designed to ensure 
transparency and a healthy balance of management and oversight while preserving 
decision-making  capability  and  e:ciency  at  the  highest  level  of  the  company.[4]  Ft 
encompasses a balancing of the interests not only of the shareholders as the beneOcial 
ownersS but also of other stakeholders.[5] EG’S which comprises environmental sustainabilityS 
social responsibility and ethical business practicesS is a component of corporate governance 
that the managing and supervisory bodies have to take into account when exercising their 
respective roles in the companyDs best interests.[6]

’ood corporate governance with relation to climate change re?uires companies to adopt 
certain measuresS such as integrating climate change considerations into their business 
strategies and risk management frameworks and reporting climate risks and environmental 
impact (seeS e.g.S  the ’201,EC3 Mrinciples of Corporate ’overnanceS the Corporate 
Gustainability Reporting 3irective and the Corporate Gustainability 3ue 3iligence 3irective 
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in the EKS or the F–RG G7 W ’eneral Re?uirements for 3isclosure of Gustainability-related 
–inancial Fnformation andS more speciOcallyS F–RG G2 W Climate-related 3isclosures).[7] 
These measures assist stakeholdersS particularly investorsS in understanding a companyDs 
climate-related risks and strategies.[8] By means of exampleS in Pbrahams v. Commonwealth 
Bank of Pustralia (207Y)S[9] shareholders of the Commonwealth Bank of Pustralia sued the 
Bank for violation of PustraliaDs Corporate Pct 2007 because the Bank hadS in essenceS 
failed to disclose its business risks related to climate change in its annual report 2076. The 
shareholders re?uested a declaration that the Bank had breached PustraliaDs Corporate Pct 
and re?uested an inqunction to stop the Bank from failing to report on climate change-related 
risks to its business and its response.[10]

Corporate disputes generally are disputes that arise directly or indirectly from the formationS 
operations and winding up of a company.[11] ‘ith regard to the actors involvedS corporate 
disputes can involve shareholdersS members of the directing or supervisory boards of the 
companyS the company itselfS or any combination thereof.[12] ‘ith regard to the subqect 
matterS corporate disputes relate to features of the corporate relationship.[13] Examples 
include disputes arising out of resolutions of the companyDs organsS liability claims against 
directorsS disputes arising out of the exclusion of a shareholder from the companyS or 
information or inspection claims by shareholders.[14]

éore speciOcallyS corporate governance disputes generally pertain to the boardDs exercise of 
its powers and actionsS or its failure or refusal to take action.[15] The potential sources of 
con9ict encompass issues related to the business itself (strategic prioritiesS related-party 
transactionsS company control)S board processes (appointment of new directorsS deOning 
the board agendaS succession planning) and personalities (the behaviours and attitudes of 
directors).[16] GpeciOcally with regard to EG’S shareholders may resort to dispute resolution 
mechanisms in order to compel companies to incorporate climate change considerations 
into their business decision-making.[17]

ARBITRABILITY OF CORPORATE GOVERNANCE DISPUTES

Before the parties can agree on the use of arbitrationS it is necessary to verify whether the 
subqect matter is arbitrable. –or exampleS the Aew Jork Convention is only applicable to 
disputes that are zcapable of settlement by arbitrationD

(Prticle FF). Ff that is not the caseS the arbitration agreements on such matters do not have 
to be given effectS and an award rendered in the matter might not be recognised and 
enforced.[18] ‘hether subqect matter is arbitrable depends on the applicable national law.[19] 
–urthermoreS the arbitration clause itself may restrict the arbitrability of corporate disputesS 
for example by excluding certain types of proceedings such as summary proceedings.[20]

’enerallyS  while  there may be some exceptions regarding certain disputesS  in  most 
qurisdiction corporate governance disputes are arbitrable.[21]

By means of exampleS Gwiss law provides that corporate law disputes are generally 
arbitrable.[22] ‘hile the term is not deOnedS it is generally understood in a very broad sense.[23] 
Ftaly[24] and Gpain[25] also provide for a set of rules for arbitration of corporate matters in their 
national laws. ’erman[26] and Pustrian[27] courts have established corporate law disputes 
are generally arbitrable and have set out conditions for the arbitrability of disputes relating 
to the challenge of resolutions. Fn the same veinS English courts have also conOrmed that 
corporate matters are generally arbitrable (seeS e.g.S the –ulham –ootball Club decision[28]).[29] 
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KG courts have recently adopted a more open approach and have established that corporate 
disputes are generally arbitrable under the –ederal Prbitration Pct.[30]

By contrastS Russian courts have found that corporate disputes are non-arbitrable and 
reserved to the qurisdiction of domestic courts.[31] –ollowing a reform of Russian arbitration 
laws in 2076 and 2074S it  however appears that some corporate disputes involving 
shareholders should now be arbitrable under certain conditions.[32]

ADVANTAGES OF ARBITRATING CORPORATE GOVERNANCE DISPUTES

Corporate governance disputes can be particularly complex and contentious and involve 
various ancillary proceedingsS including criminal proceedings. Gettling corporate disputes 
by arbitration as opposed to state courts presents various advantages. Ft is therefore not 
surprising that in ’ermany approximately one-third of corporate disputes are settled by 
arbitration.[33]

,ne of the most important advantages from a business perspective is the e:ciency of 
arbitral proceedings. Gince decisions can generally only be appealed for limited groundsS 
the parties will have a Onal decision fasterS and possibly in a more cost-effective manner. 
ThereforeS the companyDs business performance is not negatively impacted for too long. 
Corporate governance disputes can signiOcantly disrupt a companyDs business operations. 
Reaching a timely and effective resolution can therefore be essential. The same applies to 
disputes involving climate change impacts.

Fn the same veinS arbitration proceedings are generally conOdential. ThereforeS disputes are 
usually less likely to affect the value of the company and to negatively impact the stock 
market. The conOdentiality of the arbitral process may also reduce the likelihood that the 
information disclosed in the context of the arbitration ends up in the public domain or is 
used in ancillary proceedings. Fn particularS this can be of interest to diminish the effects of 
actions by shareholder activistsS which often aim at publicity in order to exert pressure on the 
company and to raise awareness among the general public. NoweverS while conOdentiality 
is extensiveS it may not be absoluteS and the remedies in cases of breach may be limitedI 
for exampleS under Gwiss lawS affected persons have rights of participation and information 
(see more on this below).

The fact that arbitration proceedings are generally more 9exible and may be tailored to the 
needs of the users can also be an advantage when a large number of parties is involvedS 
which is likely to be the case in the context of corporate governance disputes.

éoreoverS the possibility to choose the arbitrators for a speciOc dispute may also be 
an attractive feature for claimants and respondents alike. ‘hile it allows the selection 
of candidates with the re?uired expertise for corporate governance disputesS including 
experts with speciOc knowledge of environmental law and climate science when climate 
change-related disputes are concernedS it also allows respondents in activist actions to 
select arbitrators known for their conservative stance on the issues at stake. ThisS in turnS 
renders the initiation of such actions by activist shareholders less attractive as it may reduce 
the chances of success.

Pnother possible advantage of arbitration is that various proceedings related to a same core 
corporate governance issue may be qoined into a single arbitrationS provided that they fall 
under compatible arbitration clauses. –or instanceS a same underlying corporate governance 
issue may give rise to a dispute between shareholders on the basis of a shareholdersD 

Arbitrating Corporate Governance Disputes Explore on GAR

https://globalarbitrationreview.com/guide/the-guide-climate-change-and-related-disputes/first-edition/article/arbitrating-corporate-governance-disputes?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Guide+to+Climate+Change+and+Related+Disputes+-+First+Edition


 RETURN TO SUMMARY

agreement containing an arbitration clauseS as well as to disputes related to the roles of the 
shareholders or their representatives within the companyS for instance as directors. 8oining 
such disputes into a single arbitrationS to the extent possibleS may reduce the risk of ancillary 
or parallel proceedings and highly simplify the resolution of the dispute.

BASIS FOR ARBITRATION: ARBITRATION CLAUSE

CONSENT AS THE CORNERSTONE OF ARBITRATION

Fn order to settle a dispute by arbitrationS an arbitration agreement is re?uired. This raises the 
issue of consent to the arbitration agreement. Consent is the cornerstone of international 
arbitrationS and the basis for each arbitration.[34]Consent is re?uired because the parties 
waive their right to have their disputes decided by state courts.[35]–or corporate law disputesS 
this begs the ?uestion of whether the different actors may be bound by an arbitration clauseS 
and if yesS how the arbitration clause can be extended to non-signatory parties. To that effectS 
parties within the corporate structure and parties outside the corporate structure must be 
distinguished.

PARTIES WITHIN THE CORPORATE STRUCTURE

Fn order to bind the parties within the corporate structureS in some legal systems arbitration 
clauses are generally included in the constitutive document of a companyS such as the 
articles of association or the deed of partnership.[36] Prbitration clauses incorporated in 
the articles of association or in the deed of partnership are generally valid and enforceable 
in most legal systems.[37] Guch document can also specify who shall be bound by the 
arbitration clause.[38] Fn order to ensure legal certainty and to resolve disputes in a uniOed 
mannerS the arbitration clause should be as broad as possibleS thus binding the companyS its 
organs and its members as well as all the shareholders.[39]

By contrastS  statutory arbitration clauses will  generally not affect disputes between 
shareholders W for exampleS disputes arising out of shareholder agreements.[40] The use 
of compatible arbitration clauses in both shareholder agreements and the articles of 
association may however increase the chances that certain disputes involving both claims 
under shareholder agreements and corporate law claims such as directorsD liability claims 
may be resolved in a single arbitration.[41]

‘hen it comes to consentS in many casesS not all the shareholders will have expressly agreed 
to an arbitration clause contained in the articles of association. Ghareholders may abstain 
from voting or even vote against the arbitration clauseS raising the ?uestion of the maqority 
re?uired to adopt such arbitration clause. Guch re?uired maqority may depend on the moment 
in which the arbitration clause is adoptedS that isS when the company is created or at a later 
stage. éoreoverS shareholders might qoin the company as a shareholder only after the vote 
has already been heldS which raises the ?uestion of whether they are bound by the arbitration 
clause as well.[42] The answers will depend on the applicable lawS which may contain speciOc 
provisions in this respect.

–or exampleS under Gwiss lawS it has long been disputed whether an arbitration clause 
in the articles of association was valid or would lead to an inadmissible obligation for 
the shareholder.[43]To clarify the legal situationS a new provision has been introduced in 
the Gwiss Code of ,bligations (C,) as of 7 8anuary 202U. The new Prticle 64Yn C, 
indeed provides that companies limited by sharesS partnerships limited by shares and 
limited liability companies incorporated in Gwit[erland can include an arbitration clause in 
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their articles of association for corporate law disputes. PccordinglyS the Gwiss Prbitration 
Centre has adopted the Gupplemental Gwiss Rules for Corporate Law 3isputes for Gwiss 
companies (Gwiss Gupplemental Rules) with an explanatory note and has provided for 
a model statutory arbitration clause to be inserted in the articles of association. Knless 
the articles of association provide otherwiseS the arbitration clause binds the companyS its 
organsS the members of the organs and the shareholders (Prticle 64Yn(7) C,). To increase 
publicityS and since new shareholders are bound by the arbitration clause ipso iurewhen 
buying shares of the companyS the commercial registry entry of the company must state 
that the articles of association of that company contain an arbitration clause.[44]

Ff the arbitration clause is included in the articles of association at the moment of the creation 
of the companyS all founders have to agree to it (Prticle 624(7)C,).[45]Ff it is only introduced 
subse?uentlyS the general assembly has to accept the motion by ?ualiOed maqority that 
isS two-thirds of the votes represented and a maqority of the nominal value of the shares 
represented (Prticle Y0](7)(7])C,).[46]The ?ualiOed maqority is qustiOed because the parties 
waive their right of access to state courts.[47]PccordinglyS an arbitration clause can be 
adopted even against the will of minority shareholdersS organs and their members. The 
articles of association may re?uire a larger maqority (Prticle Y0U(7) and Prticle Y0](2)C,) 
or even a unanimous vote.[48]

Prticle 64Ya C, applies only to companies incorporated in Gwit[erland.[49] ‘hen the articles 
of association of a non-Gwiss company refer to arbitration in Gwit[erlandS the ?uestion is 
which law applies to determine the validity of an arbitration clause. ,ne option could be that 
the lex incorporationis applies to determine the validity of the arbitration clause.[50]

Like the Gwiss Prbitration CentreS the ’erman Prbitration Fnstitute (3FG) developed in 2004 a 
set of rules for corporate law disputes (Gupplementary Rules for Corporate Law 3isputesS 
updated and integrated into the 3FG Prbitration Rules as its Pnnex 5 in 207“). The 3FG 
has also suggested a model arbitration clause for the articles of incorporation. The 3FG 
Gupplementary Rules establish a framework tailored to administer disputes within limited 
liability corporationsS by taking into account the re?uirements elaborated by the ’erman 
Gupreme Court regarding the arbitrability of disputes concerning shareholder resolutions.[51] 
The Pct on éodernisation of the Martnership LawS which entered into force on 7 8anuary 
202]S[52] has introduced new re?uirements for the effectiveness of arbitration clauses for 
disputes relating to resolutions in commercial partnerships.[53]

PARTIES OUTSIDE THE CORPORATE STRUCTURE

Gince persons outside the corporate structure are not a party to the arbitration clause in 
the articles of associationS the ?uestion arises whether they can also rely on or can also be 
bound by such arbitration clause as non-signatories to the arbitration clause W that isS what 
the scope of the arbitration agreement is.[54] –or exampleS creditors of the company might 
seek to initiate liability proceedings against directors or may have the right to inspect the 
accounts pursuant to the applicable law.

By means of illustrationS under Gwiss lawS scholars argue that the answer will depend on 
whether the third party is a claimant or respondent in the proceedings.[55]Ff the third party 
is a claimantS it may be argued that the arbitration agreement in the articles of association 
constitutes an offer to conclude an arbitration agreementS allowing the third party to choose 
whether to initiate arbitration or litigation proceedingsS and precluding the respondent from 
being able to raise the qurisdictional obqection if the claimant opts for litigation.[56]By contrastS 
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if the third party is a respondentS it cannot be drawn into an arbitrationS unless it consented 
to it either explicitly (i.e.S by a contractual arbitration agreement) or implicitly (i.e.S by not 
obqecting to the qurisdiction of the tribunal or by being a de factocorporate body).[57]

PROCEDURAL ASPECTS

Compared to the typical commercial dispute involving a claimant and a respondentS 
corporate governance disputes present various peculiarities. Corporate governance disputes 
may involve a variety of parties or at least affected personsS particularly because awards 
can have an effect erga omnesS thus re?uiring that speciOc rights of these stakeholders be 
protected. The dispute may also imply a z3avid versus ’oliathD situationS in which one or 
some shareholders proceed to litigation against a big companyS thus raising the ?uestion of 
funding of the proceedings. –urthermoreS urgency or the need to protect the interests of the 
company during the proceedings may re?uire the adoption of interim relief or the initiation 
of emergency proceedings.

The ?uestion thus arises of how to deal with the peculiarities of corporate governance 
disputesS and whether there are speciOc provisions regulating these peculiarities. These 
issues are addressed in this chapter.

Ft is possible to regulate the proceedings primarily by the articles of association. –or 
exampleS the model statutory arbitration clause of the Gwiss Prbitration Centre also includes 
provisions relating toS among other thingsS the number and appointment of the arbitratorsS 
the costs and emergency or interim relief. GimilarlyS the 3FG has also provided a model 
arbitration clause for articles of incorporation. Fn practiceS parties generally merely refer to 
a set of arbitration rulesS and the arbitral tribunal will have to apply these rules in a manner 
adapted to the speciOcities of the case.

RIGHTS OF PARTICIPATION AND INFORMATION OF AFFECTED PARTIES

Corporate governance disputes and related proceedings generally affect various actors. –or 
exampleS if a resolution of the general assembly is successfully annulledS this will affect 
all the shareholders.[58] Fn the same veinS proceedings against the company concerning its 
existence or dissolution will also affect several players.[59]

ThereforeS the ?uestion arises of what kind of procedural rights the various actors affected 
by an award with erga omnes effect are entitled to in order for their constitutional right to be 
heard to be preserved. Guch procedural rights entail rights to be informed or to participate in 
the proceedings. Their extent will again depend on the applicable law and on the applicable 
arbitration rules.

Knder the Gwiss Gupplemental RulesS affected persons are granted various rights of 
information. –or exampleS in implementation of Prticle 64Yn(U) C,I

”wüithin Ove days of the commencement of any arbitration proceedingsS the 
Company shall take appropriate steps to notify persons who may be directly 
affected by the legal effects of the arbitral award (the ;Pffected MersonsV) of 
the commencement of the arbitration proceedings. The Company shall notify 
the shareholders in particularS but without limitationS of the commencement 
of arbitration proceedings against the Company concerning the existence 
of the CompanyS the validity or legality of the resolutions of its bodiesS 

Arbitrating Corporate Governance Disputes Explore on GAR

https://globalarbitrationreview.com/guide/the-guide-climate-change-and-related-disputes/first-edition/article/arbitrating-corporate-governance-disputes?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Guide+to+Climate+Change+and+Related+Disputes+-+First+Edition


 RETURN TO SUMMARY

the dissolution of the CompanyS or the determination of an appropriate 
compensation payment following a restructuring (Prticle 2(7)).

The short time limit aims to give the affected person enough time to make use of their 
participation rights.[60] The time limit of Ove days is very short where the company is the 
respondentS and Gwiss companies that have included arbitration clauses in their articles of 
association are well-advised to have processes in place to ensure a timely notiOcation in the 
case of the initiation of an arbitration.[61] Mursuant to Prticle 2(5) of the Gwiss Gupplemental 
RulesS the notiOcation shall zoutline in a concise manner the relief or remedy sought and the 
essential facts and background upon which the action is basedD. This will allow the affected 
persons to decide whether they want to take part in the arbitration proceedings.[62] The 
company can also publicise the notiOcation.[63] Fn that caseS the re?uirements regarding its 
content are lower.[64]

Fn the same veinS the affected personsS including all the shareholdersS need to be notiOed 
of zthe form of the termination of the arbitration proceedingsDS and the notiOcation needs to 
contain a brief statement about the outcome of the case (Prticle 2(Y) Gwiss Gupplemental 
Rules). Fn light of this publicityS statutory arbitration clauses are probably better suited 
for companies with a small shareholding structureS start-upsS family businesses or qoint 
ventures.[65]

Pffected persons can also submit comments regarding the constitution of the arbitral 
tribunalS unless the arbitration clause provides for the appointment of the arbitrators by the 
Prbitration Court of the Gwiss Prbitration Centre (Court). (Prticle U(7) Gwiss Gupplemental 
Rules). ‘ithin U0 days following the commencement of the arbitration proceedingsS persons 
or entities who establish on a prima facie basis that they may be an affected person 
can submit comments with regard to the appointment of the arbitral tribunal (e.g.S the 
re?uirements as to the ?ualiOcation of the arbitrators and the number of arbitrators) to 
the Court (Prticle U(2) Gwiss Gupplemental Rules).[66] –urthermoreS the Court shall inform 
persons at their re?uest of each procedural step for the appointment of arbitratorsS provided 
that they can establishS on a prima facie basisS that they may be affected personsS and the 
affected persons may submit obqections concerning the designated arbitrator (Prticle U(U) 
Gwiss Gupplemental Rules).

éoreoverS affected persons can also re?uest or be re?uested by a party to participate in 
the arbitration proceedings in a capacity other than an additional party (Prticle ] Gwiss 
Gupplemental Rules in conqunction with Prticle 6(]) Gwiss Rules).

The 3FG Gupplementary Rules contain similar provisionsS allowing the transmission of the 
re?uest to zconcerned othersD and their invitation to qoin the proceedings either as a party 
or as an intervenor (Prticle 2 to ]) as well as the continuous information of the progress of 
the arbitration of concerned others who have not qoined the proceedings (Prticle 5). The 3FG 
Gupplementary Rules also regulate the extension of an award to concerned others (Prticle 
77).

3epending on the national legislationS arbitration may therefore give more extensiveS or in any 
event more clearly deOnedS participation rights to the shareholders than litigation.[67]

COSTS OF THE ARBITRATION
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The costs for arbitration proceedings may deter a party from initiating a dispute. This can 
particularly be the case when an individual shareholder intends to initiate a dispute against 
a big company with substantially higher Onancial means.

Fn order to ensure the shareholdersD rights and to comply with corporate governance policiesS 
it is possible to provide for speciOc regulations in the articles of association to facilitate 
access to qustice for the parties.[68] Mrovisions can relate to the allocation of the costs in the 
award in departing from the costs follow the event principleS[69] thus making arbitration more 
attractive for the less wealthy party by reducing the risks in the event of an unsuccessful 
outcome.[70] éoreoverS the provisions can relate to the payment of a deposit or even to an 
advance of the costs for legal representation and assistance of the opposing partyS thereby 
facilitating the right of access to qustice of the less wealthy partyS which would otherwise 
have to advance half of the arbitration costs and the fees for its legal representation.[71]

By way of illustrationS the model statutory arbitration clause of the Gwiss Prbitration Centre 
provides for a regulation in which the arbitral tribunal can decide to allocate the costs 
of the proceedings initiated by a shareholder to the company regardless of the outcome 
of the procedureS provided that zbased on the facts and the applicable lawS the claimant 
had reasonable cause to Ole the action and provided that the action does not con9ict 
with predominant interests of the companyD.[72]Examples cited by the Explanatory Aote for 
such an allocation are liability claims or claims for return of proOt distribution against the 
company.[73]

éoreoverS pursuant to paragraph “ of the model statutory arbitration clause of the Gwiss 
Prbitration CentreS the arbitral tribunal may also order the company to pay any deposit of 
costs (compare with Prticle ]7 of the Gwiss Rules)S and to also advance the costs zreasonably 
incurred or estimated to be incurred by a claimant who is a shareholder of the company for 
legal representation and legal assistanceD.

INTERIM RELIEF AND EMERGENCY ARBITRATION

Ghareholders or other actors may want to re?uest interim relief measures to preserve their 
rights by maintaining the status ?uo and preventing harmS or protect the interests of the 
parties involved until a Onal decision is made.[74] Mrior to the constitution of the arbitral 
tribunalS they may re?uest such interim measures by way of emergency arbitration.[75] –or 
exampleS interim measures may be re?uired to preserve the status ?uo after a resolution has 
been adopted that the shareholders have challenged. The ?uestion then is whether the court 
or the arbitral tribunal has qurisdiction to issue interim measures. This will generally depend 
on the law applicable to the arbitral proceedings.[76]

–or exampleS the Gwiss Gupplemental Rules provide for a concurrent qurisdiction of both 
state courts and the arbitral tribunal. GpeciOcallyS the arbitral tribunal mayS at its discretion 
and regardless of whether it was sei[ed before or after a state courtS zrefrain from deciding 
or defer its decision if it deems it more appropriate for a qudicial authority before which a 
parallel re?uest is pending to decide OrstD (Prticle 6(7) of the Gwiss Gupplemental Rules). 
Guch will generally be the case when the tribunal deems the measure potentially ordered 
by the state courts to be more e:cient or effectiveS or both.[77]This provisionS which applies 
mutatis mutandisto the emergency arbitrator (Prticle 6(2) Gwiss Gupplemental Rules)S aims 
at mitigating risks of parallel re?uests relating to the sameS comparable or con9icting interim 
relief before different authorities.[78]

CONCLUSION AND OUTLOOK
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Fn conclusionS arbitration can be a useful tool to settle corporate governance disputesS 
providing advantages in terms of conOdentialityS 9exibility and e:ciency. To ensure that 
arbitration is possibleS it is necessary to ascertain whether a dispute is arbitrable and whether 
the arbitration clause is valid. Aational laws and arbitration rules increasingly facilitate the 
settlement of corporate law disputes by way of arbitration by providing for provisions tailored 
to the speciOcities of these disputes.

Looking aheadS the ongoing developments in EG’ regulations and the increasing importance 
of sustainability in corporate strategies are likely to contribute to the further development 
of corporate governance. Ps climate change continues to be a critical global issueS 
arbitration could play a signiOcant role in resolving disputes related to environmental 
responsibilities and corporate governance. The 9exibility and specialist decision-making 
provided by arbitrationS combined with increasingly arbitration-friendly regulationsS make 
arbitral proceedings well suited for climate change disputesS which often involve complex 
and technical issues. ,n the other handS the conOdentiality of commercial arbitration raises 
interesting ?uestionsS as there is a public interest in ensuring that disputes related to 
obligations of companies and their directors in a context of global climate action are 
transparent and in line with political obqectives.
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