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PREFACE

On behalf of Latham & Watkins, I would like to thank Global Legal Group for their
efforts in publishing the 12 edition of The International Comparative Legal Guide
to: Securitisation.

Maintaining an accurate and up-to-date guide regarding relevant practices and
legislation in a variety of jurisdictions is critical, and the 2019 edition of this Guide
accomplishes that objective by providing global businesses, in-house counsel, and
international legal practitioners with ready access to important information regarding
the legislative frameworks for securitisation in 26 individual jurisdictions.

The invitation to participate in this publication was well received by the world’s
leading law firms, thereby validating the continued growth and interest in
securitisation around the world. We thank the authors for so generously sharing their
knowledge and expertise, and for making this publication so valuable a contribution
to our profession. The Guide’s first 11 editions established it as one of the most
comprehensive guides in the practice of securitisation. On behalf of Latham &
Watkins, I am delighted to serve as the Guide’s contributing editor and hope that you
find this edition both useful and enlightening.

Sanjev Warna-kula-suriya
Latham & Watkins LLP




Chapter 31

Switzerland

Walder Wyss Ltd.

Lukas Wyss

Maurus Winzap

1.1 Formalities. In order to create an enforceable debt
obligation of the obligor to the seller: (a) is it
necessary that the sales of goods or services are
evidenced by a formal receivables contract; (b) are
invoices alone sufficient; and (c) can a binding
contract arise as a result of the behaviour of the
parties?

Swiss law does not require a specific form for entering into
contracts. Accordingly, in order to create an enforceable debt
obligation of the obligor to the seller, (a) it is not necessary that the
sales of goods or services are evidenced by a formal contract, (b)
invoices are sufficient (but not necessarily required), and (c) a
binding contract can arise by oral agreement or even as a result of
the behaviour of the parties. However, certain contracts require
written form by law (e.g. consumer credit agreements). In addition,
as a matter of fact and for evidence purposes, it is standard to enter
into agreements in written form only and relying on oral or even
conclusive contracts is highly unusual.

1.2 Consumer Protections. Do your jurisdiction’s laws: (a)
limit rates of interest on consumer credit, loans or
other kinds of receivables; (b) provide a statutory
right to interest on late payments; (c) permit
consumers to cancel receivables for a specified
period of time; or (d) provide other noteworthy rights
to consumers with respect to receivables owing by
them?

Credit agreements with private persons that are not business-related
with a loan amount between CHF 500 and CHF 80,000 are subject
to the Swiss Consumer Credit Act (CCA). Under the CCA and the
related ordinances, rates of interest on consumer credit loans are
limited; for overdraft facilities on current accounts and credit cards
(with a credit option) the limit is 12% p.a. and for other general
consumer credit products governed by the CCA, the limit is 10%
p-a. Outside of the scope of the CCA, case law provides for a
limitation of 18% p.a. under the rules on usury. Late payments are
subject to a default interest of 5% p.a., unless the contractual interest
is higher, in which case such contractual interest will continue to
apply. It should be noted that an obligor who is in default with the
payment of interest must only pay default interest (Verzugszinsen)
thereon from the day of the demand for official debt enforcement or

the filing of a legal action. An agreement to the contrary is to be
considered by a Swiss court in accordance with the principles on
liquidated damages (Konventionalstrafe). — Further, no default
interest (Verzugszinsen) shall be calculated on default interest. The
borrower under a consumer credit agreement (subject to the CCA)
may withdraw from the contract within 14 days following it having
received its original counterpart of the contract. This concern is
normally addressed by designing the eligibility criteria to ensure
that only receivables, for which the withdrawal period has lapsed
are eligible. Consumers have the benefit of further rights, such as
special set-off rights (if relevant) or increased standards for
contractual waivers (e.g. on banking secrecy, data protection, etc.).
In addition, mandatory place of jurisdictions applies.

1.3 Government Receivables. Where the receivables
contract has been entered into with the government
or a government agency, are there different
requirements and laws that apply to the sale or

collection of those receivables?

This depends on the role under which the government is acting.
Whilst the general legal framework for those receivables is the
same, enforcement of receivables relating to public assets
(Verwaltungsvermégen) is limited.

2.1 No Law Specified. If the seller and the obligor do not
specify a choice of law in their receivables contract,
what are the main principles in your jurisdiction that
will determine the governing law of the contract?

To the extent only Swiss parties are involved and absent specific
circumstances, Swiss law will apply. In cross-border scenarios, the
governing law is to be determined under the Swiss Private
International Law Act (PILA). Absent a choice of law clause, a
contract will be governed by the laws of the country, with which the
contract is “most closely connected”. Generally, this is the place of
jurisdiction of the party providing the typical consideration for a
contract (e.g. sale of assets, the seller, rendering of services, the
service provider, etc.). Specific rules apply with regards to real
estate, consumer contracts, employment contracts to property and
contracts on movable goods.
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Switzerland

2.2 Base Case. If the seller and the obligor are both
resident in your jurisdiction, and the transactions
giving rise to the receivables and the payment of the
receivables take place in your jurisdiction, and the
seller and the obligor choose the law of your
jurisdiction to govern the receivables contract, is
there any reason why a court in your jurisdiction
would not give effect to their choice of law?

No, there is no obvious reason (absent abuse of rights and similar
circumstances) why a court in Switzerland should not give effect to
the choice of law.

2.3 Freedom to Choose Foreign Law of Non-Resident
Seller or Obligor. If the seller is resident in your
jurisdiction but the obligor is not, or if the obligor is
resident in your jurisdiction but the seller is not, and
the seller and the obligor choose the foreign law of
the obligor/seller to govern their receivables contract,
will a court in your jurisdiction give effect to the
choice of foreign law? Are there any limitations to the
recognition of foreign law (such as public policy or
mandatory principles of law) that would typically
apply in commercial relationships such as that
between the seller and the obligor under the
receivables contract?

Yes, under the PILA, parties are generally free to agree in relation to
the choice of law. A choice of law must be explicit or, if implicit, be
obvious. Swiss courts would give effect to such choice of law,
subject to the following limitations:

] a free choice of law is only possible in international matters;
and
u a Swiss court (i) will not apply a provision of foreign law if

and to the extent that this would, in the court’s or authority’s
view, lead to a result violating Swiss public policy (ordre
public) or similar general principles, (ii) will apply,
notwithstanding a valid choice of law by the parties, any
provisions of Swiss law (and, subject to further conditions, of
another foreign law) which in the court’s or authority’s view,
imperatively demand application in view of their specific
purpose (lois d’application immédiate), (iii) can find that
provisions of a law other than the law chosen by the parties is
applicable if important reasons call for such applicability and
if the facts are closely linked to such other law, and (iv) will
apply Swiss procedural rules; furthermore, a choice of law
may not extend to non-contractual obligations.

3.1 Base Case. Does your jurisdiction’s law generally
require the sale of receivables to be governed by the
same law as the law governing the receivables
themselves? If so, does that general rule apply
irrespective of which law governs the receivables (i.e.,
your jurisdiction’s laws or foreign laws)?

Generally, parties to a receivables purchase and sale agreement are
free with regard to the choice of law. The sale of receivables can be
governed by a law other than the governing law of the receivable.

However, the sale and purchase always entails the assignment of the
receivable and according to Swiss conflict of law rules, the choice of
law made by an assignor and an assignee under an assignment
agreement with respect to the assignment of claims or receivables
under a contract may not be ascertained against the obligor without
such obligor’s consent (article 145 para. 1 PILA). Hence, from a
Swiss perspective and as a basic rule, it is standard that the sale of
receivables is governed by the same law as the law governing the
receivable.

3.2 Example 1: If (a) the seller and the obligor are located
in your jurisdiction, (b) the receivable is governed by
the law of your jurisdiction, (c) the seller sells the
receivable to a purchaser located in a third country,
(d) the seller and the purchaser choose the law of
your jurisdiction to govern the receivables purchase
agreement, and (e) the sale complies with the
requirements of your jurisdiction, will a court in your
jurisdiction recognise that sale as being effective
against the seller, the obligor and other third parties
(such as creditors or insolvency administrators of the
seller and the obligor)?

Yes. The parties are free to choose any law and given that in this
example, the receivable is governed by the same law, such choice of
law may also be asserted against the obligor.

3.3 Example 2: Assuming that the facts are the same as
Example 1, but either the obligor or the purchaser or
both are located outside your jurisdiction, will a court
in your jurisdiction recognise that sale as being
effective against the seller and other third parties
(such as creditors or insolvency administrators of the
seller), or must the foreign law requirements of the
obligor’s country or the purchaser’s country (or both)
be taken into account?

Yes. The parties are free to choose any law and given that in this
example, the receivable is governed by the same law, such choice of
law may also be asserted against the obligor. From a Swiss
perspective, any foreign law requirements of the obligor’s country
or the purchaser’s country would be irrelevant.

3.4 Example 3: If (a) the seller is located in your
jurisdiction but the obligor is located in another
country, (b) the receivable is governed by the law of
the obligor’s country, (c) the seller sells the receivable
to a purchaser located in a third country, (d) the seller
and the purchaser choose the law of the obligor’s
country to govern the receivables purchase
agreement, and (e) the sale complies with the
requirements of the obligor’s country, will a court in
your jurisdiction recognise that sale as being effective
against the seller and other third parties (such as
creditors or insolvency administrators of the seller)
without the need to comply with your jurisdiction’s
own sale requirements?

Yes, subject to the general principles outlined in the answer to
question 2.3. The parties are free to choose any law and given that
the receivable is governed by the same law, such choice of law may
also be asserted against the obligor.
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3.5 Example 4: If (a) the obligor is located in your
jurisdiction but the seller is located in another
country, (b) the receivable is governed by the law of
the seller’s country, (c) the seller and the purchaser
choose the law of the seller’s country to govern the
receivables purchase agreement, and (d) the sale
complies with the requirements of the seller’s
country, will a court in your jurisdiction recognise that
sale as being effective against the obligor and other
third parties (such as creditors or insolvency
administrators of the obligor) without the need to
comply with your jurisdiction’s own sale
requirements?

Yes, subject to the general principles outlined in the answer to
question 2.3. The parties are free to choose any law and given that
the receivable is governed by the same law, such choice of law may
also be asserted against the obligor.

3.6 Example 5: If (a) the seller is located in your
jurisdiction (irrespective of the obligor’s location), (b)
the receivable is governed by the law of your
jurisdiction, (c) the seller sells the receivable to a
purchaser located in a third country, (d) the seller and
the purchaser choose the law of the purchaser’s
country to govern the receivables purchase
agreement, and (e) the sale complies with the
requirements of the purchaser’s country, will a court
in your jurisdiction recognise that sale as being
effective against the seller and other third parties
(such as creditors or insolvency administrators of the
seller, any obligor located in your jurisdiction and any
third party creditor or insolvency administrator of any
such obligor)?

Legally yes, subject to the general principles outlined in the answer
to question 2.3. However, the choice of law may not be asserted
against the obligor, unless the obligor consented to such choice of
law. Accordingly, in such cases, it is preferable to choose the law
governing the receivable as the governing law of the receivables
purchase agreement. Alternatively, the requirements of Swiss law
could be complied with or the consent of the obligor could be
obtained.

4.1 Sale Methods Generally. In your jurisdiction what are
the customary methods for a seller to sell receivables
to a purchaser? What is the customary terminology —
is it called a sale, transfer, assignment or something
else?

The seller and purchaser typically enter into a written receivables
purchase agreement under which the seller agrees to sell and assign
and the purchaser agrees to purchase and assume the assignment of the
receivables. The actual “assignment” is performed by the seller
assigning the receivables in written form. The assignment declaration
can be embedded in an assignment clause in the receivables purchase
agreement. Depending on the nature of the receivables, receivables
purchase agreements sometimes foresee that separate offer letters are
provided, containing the actual assignment clause.

In terms of terminology, the agreement is normally called the
“receivables purchase agreement”. Contractually, it is a “sale” and
“purchase” and the actual transfer of the receivables is called the
“assignment”.

4.2 Perfection Generally. What formalities are required
generally for perfecting a sale of receivables? Are
there any additional or other formalities required for
the sale of receivables to be perfected against any
subsequent good faith purchasers for value of the
same receivables from the seller?

The agreement on the sale and assignment of a receivable must be in
writing and must bear the signature of the seller/assignor; however,
it is standard practice that the receivables purchase agreement is
signed by both parties.

In order for the assignment to be valid, the receivable has to be
assignable. In case the underlying agreement relating to the
receivable is silent on the question of the assignability and does not
contain a ban on assignment, the receivable is freely assignable.
Even though not required by law, underlying agreements (e.g. in the
general terms and conditions) often contain clauses confirming the
assignability of the receivables. In case the underlying agreement
does contain a ban on assignment, no assignment of the receivables
is possible without consent of the underlying obligor. In addition,
an assignment can be prohibited by law or the nature of the
receivables. However, this is only the case in rather exceptional
cases (e.g. claims relating to alimonies, etc.). Also, future
receivables can be assigned, provided that the receivables are
identifiable when coming into existence (see also question 4.8).
Finally, conditional receivables are assignable as well. A
notification of the obligor is not required for purposes of perfecting
the assignment, but please refer to question 4.4 below.

4.3 Perfection for Promissory Notes, etc. What additional
or different requirements for sale and perfection apply
to sales of promissory notes, mortgage loans,
consumer loans or marketable debt securities?

Promissory notes: As for the assignment of any other receivable, a
valid assignment in writing is required. Whilst some legal scholars
claim that the promissory note (einfacher Schuldschein) would have
to be physically transferred by the assignor to the assignee, a (what
seems to be) majority takes a different approach.

Mortgage loans: The assignment of mortgage loans receivables as
such requires an assignment in writing. Essentially, all mortgage
loans are secured by mortgage notes (Schuldbriefe), whilst the
concept of a mortgage (Grundpfandverschreibung) still exists, the
volume of mortgage loans secured by a mortgage
(Grundpfandverschreibung) is rather limited. The assignment of the
security provided by way of mortgage note requires the physical
delivery of the mortgage notes (in case of the registered mortgage
notes, duly endorsed to the assignee (or any formal nominee, acting
on its behalf)) or, in the case of register mortgage notes, the
registration of the assignee (or any formal nominee, acting on its
behalf) as creditor in the land register. There are strong arguments
to say that in the case of a pledge over the mortgage notes (rather
than a transfer for security purposes), the pledge security would be
transferred even without physical transfer on the basis of the
concept of accessoriness. However, the factual relevance is rather
limited, given that essentially all standard terms and conditions of
banks provide for a transfer for security purposes over mortgage
notes.

Consumer loans: Unless debt securities or promissory notes have
been issued with regard to consumer loans, no specific requirements
apply to consumer loans (see also questions 4.2 and 4.3 above).

Marketable debt securities: A transfer of the debt securities is
required by either physical delivery (in the case of registered debt
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securities, duly endorsed in blank or to the assignee) and in the case
of intermediated book-entry securities, a proper transfer or
instruction to the custodian.

4.4 Obligor Notification or Consent. Must the seller or the
purchaser notify obligors of the sale of receivables in
order for the sale to be effective against the obligors
and/or creditors of the seller? Must the seller or the
purchaser obtain the obligors’ consent to the sale of
receivables in order for the sale to be an effective sale
against the obligors? Whether or not notice is
required to perfect a sale, are there any benefits to
giving notice — such as cutting off obligor set-off
rights and other obligor defences?

Provided that the underlying agreements between the obligors and
the seller allow for the free assignment and transfer of the
receivables, the obligors do not need to be informed of the
assignment and sale. However, prior to notification, the obligors
may validly discharge their obligations by paying to the seller
(acting on an undisclosed basis as servicer) and in the event of
bankruptcy of the seller, such payments would form part of the
bankrupt estate of the seller, until the obligors are notified. Also, a
valid and unconditional assignment and transfer to the purchaser
requires that the purchaser may notify the obligors at any point in
time, even when it is the general understanding of the parties that
obligors shall only be notified upon occurrence of a specific
notification event. To be on the safe side, it is recommended that
names and addresses of obligors are provided to the purchaser.

In case the underlying agreement does contain a ban on assignment,
obligors’ consent must be obtained.

A notification of an obligor is required to cut-off obligors’ set-off
rights and defences. The obligor may raise any defence it has
against the seller also against the purchaser, in case such defence
was available already upon the obligor being notified of the
assignment. A similar analysis applies to set-off (see also question
4.13).

Whilst it is beneficial to notify obligors as early as possible, we note
that under transactions involving the securitisation of a granular
portfolio with a larger number of obligors, obligors are normally not
notified prior to a predefined trigger event.

4.5 Notice Mechanics. If notice is to be delivered to
obligors, whether at the time of sale or later, are there
any requirements regarding the form the notice must
take or how it must be delivered? Is there any time
limit beyond which notice is ineffective — for example,
can a notice of sale be delivered after the sale, and
can notice be delivered after insolvency proceedings
have commenced against the obligor or the seller?
Does the notice apply only to specific receivables or
can it apply to any and all (including future)
receivables? Are there any other limitations or
considerations?

No specific requirements as to form apply to notices to the obligors.
However, for evidence purposes, it is highly recommended to send
out notices by registered mail or courier; ideally, the purchaser is
provided with an acknowledgment of receipt. Notices may be sent
out at any point in time.

4.6 Restrictions on Assignment — General Interpretation.
Will a restriction in a receivables contract to the effect
that “None of the [seller’s] rights or obligations under
this Agreement may be transferred or assigned
without the consent of the [obligor]” be interpreted as
prohibiting a transfer of receivables by the seller to
the purchaser? Is the result the same if the restriction
says “This Agreement may not be transferred or
assigned by the [seller] without the consent of the
[obligor]” (i.e., the restriction does not refer to rights
or obligations)? Is the result the same if the
restriction says “The obligations of the [seller] under
this Agreement may not be transferred or assigned by
the [seller] without the consent of the [obligor]” (i.e.,
the restriction does not refer to rights)?

Yes, the assignment of receivables stemming from any receivables
contract containing such type of restrictions is not possible without
the obligor’s consent. Depending on the specific transaction
structure, a deemed consent concept might work as well. As the
interpretation of such restrictions will have to be done on case-by-
case basis, it could be argued that the assignment of receivables is
permissible and the restriction was meant to restrict a transfer of the
entire agreement only. However, such analysis would be rather
vague and hardly acceptable to investors or rating agencies.

4.7 Restrictions on Assignment; Liability to Obligor. If any
of the restrictions in question 4.6 are binding, or if the
receivables contract explicitly prohibits an
assignment of receivables or “seller’s rights” under
the receivables contract, are such restrictions
generally enforceable in your jurisdiction? Are there
exceptions to this rule (e.g., for contracts between
commercial entities)? If your jurisdiction recognises
restrictions on sale or assignment of receivables and
the seller nevertheless sells receivables to the
purchaser, will either the seller or the purchaser be
liable to the obligor for breach of contract or tort, or
on any other basis?

Yes, such restrictions are valid and enforceable in Switzerland. It
should be noted that a ban on assignment contained in the
underlying agreement results in the assignment simply not being
effective. Only in case the purchaser has been provided with a
written acknowledgment of debt by the obligor, not containing a
reference to any ban on assignment, the purchaser may rely on the
free assignability of the receivable. The seller might, subject to
other requirements, become subject to contractual liability or liable
on the basis of tort.

4.8 Identification. Must the sale document specifically
identify each of the receivables to be sold? If so, what
specific information is required (e.g., obligor name,
invoice number, invoice date, payment date, etc.)? Do
the receivables being sold have to share objective
characteristics? Alternatively, if the seller sells all of
its receivables to the purchaser, is this sufficient
identification of receivables? Finally, if the seller sells
all of its receivables other than receivables owing by
one or more specifically identified obligors, is this
sufficient identification of receivables?

For an assignment to be valid under Swiss law, it is not required that
the sale document does specifically identify each single receivable,
but the description of the current and future receivables must be
drafted such that each relevant receivable is identifiable (in the case
of future receivables only upon it coming into existence). Whether
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or not the description is sufficient for the receivables to be
identifiable must be determined on a case-by-case basis. Excluding
specific obligors is unlikely to cut across the analysis as to whether
or not a receivable is identifiable. However, generally speaking, a
receivable is considered to be identifiable in case the obligor, the
underlying legal basis and the amount of the receivable can be
determined. Consequently, it is a prudent approach to request
receivables lists (containing the relevant information) prior to a sale
of the receivables or to request periodic delivery of receivables lists.

4.9 Recharacterisation Risk. If the parties describe their
transaction in the relevant documents as an outright
sale and explicitly state their intention that it be
treated as an outright sale, will this description and
statement of intent automatically be respected or is
there a risk that the transaction could be
characterised by a court as a loan with (or without)
security? If recharacterisation risk exists, what
characteristics of the transaction might prevent the
transfer from being treated as an outright sale?
Among other things, to what extent may the seller
retain any of the following without jeopardising
treatment as an outright sale: (a) credit risk; (b)
interest rate risk; (c) control of collections of
receivables; (d) a right of repurchase/redemption; (e)
a right to the residual profits within the purchaser; or
(f) any other term?

There are no statutory or case law-based tests as to when a
securitisation transaction qualifies as an effective sale or as a
secured loan. The sole designation of a transaction as a true sale
does not help, as courts would always analysis the effective mutual
intent of the parties.

Whilst no statutory or case law exists, the following elements
should be considered, even though each of these elements itself is
unlikely to be a decisive element:

[ ] courts are likely to look at the at arm’s-length analysis of each
sale of a receivable;
the credit risk as such should be transferred to the purchaser;
the control of collections by the seller does not cut across the
true-sale analysis, provided the purchaser has notification
rights and redirection rights;

[ ] a right of the seller to repurchase certain receivables does not
cut across the true-sale analysis; however, any obligation to
repurchase receivables (to the extent it would go beyond a
standard repurchase obligation of ineligible receivables)
would have to be analysed on a case-by-case basis; and

] the retention of the right to the residual profit does not cut
across the true-sale analysis.

It should be noted that a standard has been established in Swiss
transactions in the last couple of years that was never subject to
challenges. Also, true sale legal opinions have been issued in a form
satisfactory to investors and rating agencies.

4.10 Continuous Sales of Receivables. Can the seller agree
in an enforceable manner to continuous sales of
receivables (i.e., sales of receivables as and when
they arise)? Would such an agreement survive and
continue to transfer receivables to the purchaser
following the seller’s insolvency?

seller’s insolvency, it is fair to assume that receivables coming into
existence following the opening of bankruptcy over the seller would
no longer be assigned to the purchaser (see also question 4.11).

4.11 Future Receivables. Can the seller commit in an
enforceable manner to sell receivables to the
purchaser that come into existence after the date of
the receivables purchase agreement (e.g., “future
flow” securitisation)? If so, how must the sale of
future receivables be structured to be valid and
enforceable? Is there a distinction between future
receivables that arise prior to versus after the seller’s
insolvency?

Yes, a seller may commit in an enforceable manner to sell and assign
future receivables to the purchaser. Provided the receivables are
identifiable (see question 4.8), the assignment is valid and
enforceable. However, future claims, which have been assigned but
have come into existence only after the opening of bankruptcy
proceedings or a moratorium against the seller, fall into the seller’s
bankrupt estate and do not pass over to the purchaser.

Accordingly, the key question is whether or not a receivable
qualifies as future receivable. Receivables for repayment of
principal loan amounts are not considered to be future receivables,
but rather existing receivables becoming due in the future. Whilst
the analysis around interest is less clear, there are still very strong
arguments to say that interest receivables can be assigned in a
bankruptcy-remote way and legal opinions provided have been
acceptable to investors and rating agencies. Given the uncertainty
around the analysis of leasing instalments, securitisation
transactions involving the securitisations of lease assets normally
feature the transfer of the entire lease agreement so that any lease
instalment would directly arise with the purchaser.

4.12 Related Security. Must any additional formalities be
fulfilled in order for the related security to be
transferred concurrently with the sale of receivables?
If not all related security can be enforceably
transferred, what methods are customarily adopted to
provide the purchaser the benefits of such related
security?

This depends on the relevant secured asset and the basis under which
security has been provided over such asset. To the extent security
rights qualify as accessory ancillary rights, such rights are assigned
together with the receivable. Other security rights require an explicit
transfer clause. To the extent a secured asset is evidenced by a
securities instrument, such instrument will have to be transferred as
well. For mortgages loans, please refer to question 4.3.

4.13 Set-Off; Liability to Obligor. Assuming that a
receivables contract does not contain a provision
whereby the obligor waives its right to set-off against
amounts it owes to the seller, do the obligor’s set-off
rights terminate upon its receipt of notice of a sale?
At any other time? If a receivables contract does not
waive set-off but the obligor’s set-off rights are
terminated due to notice or some other action, will
either the seller or the purchaser be liable to the
obligor for damages caused by such termination?

Yes, under Swiss law, a seller can agree in an enforceable manner to
continuous sales of receivables. In fact, given that essentially all
Swiss ABS transactions are revolving transactions, this technique is
often used. Whilst such an agreement would generally survive the

Under Swiss substantive law, the purchaser as assignee only
acquires such rights as the seller as assignor possesses; in particular,
all defences to the receivables available to an obligor may be used
by that obligor against the seller if they were already in existence at
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the time when the obligor obtained knowledge of the assignment;
and if a counterclaim of the obligor was not yet due at this time, the
obligor may still set off the counterclaim if it does not become due
later than the receivable. Consequently, such set-off rights indeed
terminate upon the obligor being notified, but in relation to
counterclaims and defences arising after the notification.

In case the obligor is able to set off its claim against the seller with
the receivable held by the purchaser on the basis of the mechanics
described above, the seller would be liable towards the purchaser
and have to pay the corresponding amount either as a deemed
collection or as a damage. In case the obligor would be precluded
from setting off its claim against the receivable, neither the seller
nor the purchaser would be liable towards the obligor, but the
obligor may still collect and enforce the claim it holds against the
seller.

4.14 Profit Extraction. What methods are typically used in
your jurisdiction to extract residual profits from the
purchaser?

In addition to fees that might be payable to the seller (such as
servicing fees, administration fees, etc.), residual profit extractions
can be structured as a payment of (i) deferred purchase price, (ii)
disbursement on any subordinated loan or other instrument held by
the seller, (iii) any other form of fee against providing credit
enhancement by the seller, and (iv) payment of profit on the equity
held by the seller. The key point is to structure such profit extraction
in a tax neutral manner. Hence, the amount of profit extracted as a
return on equity should normally be as low as possible.

5.1 Back-up Security. Is it customary in your jurisdiction
to take a “back-up” security interest over the seller’s
ownership interest in the receivables and the related
security, in the event that an outright sale is deemed
by a court (for whatever reason) not to have occurred
and have been perfected (see question 4.9 above)?

In Swiss securitisation transaction, it is not customary to take a back-
up security interest. In the unlikely event of a recharacterisation, the
sale of the receivables is very likely to be requalified as a security
interest.

5.2  Seller Security. If it is customary to take back-up
security, what are the formalities for the seller
granting a security interest in receivables and related
security under the laws of your jurisdiction, and for
such security interest to be perfected?

This is not applicable.

5.3 Purchaser Security. If the purchaser grants security
over all of its assets (including purchased
receivables) in favour of the providers of its funding,
what formalities must the purchaser comply with in
your jurisdiction to grant and perfect a security
interest in purchased receivables governed by the
laws of your jurisdiction and the related security?

Security granted by the purchaser over the receivables held by it is
normally provided by way of assignment for security purposes

(Sicherungszession). Whilst the right of the providers of funding to
exercise rights under the receivables so assigned is contractually
limited, such assignment still qualifies as a full-title assignment and
accordingly, the analysis around the assignment of the receivable
from the seller to the purchaser applies equally to the assignment for
security purposes. The same holds true for the assignment of any
security rights or other ancillary rights. In addition, to the extent
that security securing receivables has been transferred and assigned
to the purchaser, the granting of security over such security interest
by the purchaser has to be carefully structured and analysed on a
case-by-case basis.

5.4 Recognition. If the purchaser grants a security
interest in receivables governed by the laws of your
jurisdiction, and that security interest is valid and
perfected under the laws of the purchaser’s
jurisdiction, will the security be treated as valid and
perfected in your jurisdiction or must additional steps
be taken in your jurisdiction?

Please refer to the answers to the questions raised under section 3.
On that basis, it is standard practice that the law governing the
security agreement follows the governing law of the receivables.

5.5 Additional Formalities. What additional or different
requirements apply to security interests in or
connected to insurance policies, promissory notes,
mortgage loans, consumer loans or marketable debt
securities?

Please refer to our answer to question 4.3.

5.6 Trusts. Does your jurisdiction recognise trusts? If not,
is there a mechanism whereby collections received by
the seller in respect of sold receivables can be held or
be deemed to be held separate and apart from the
seller’s own assets (so that they are not part of the
seller’s insolvency estate) until turned over to the
purchaser?

Swiss law does not provide for the concept of trusts. However,
given that the Hague Trust Convention has been recognised by
Switzerland, foreign trusts are, subject to certain limitations,
enforceable in Switzerland.

However, we would note that it is not standard in Swiss transactions
that a trust is declared over collections held by the seller. Rather, the
commingling risk is addressed by:

] directing obligors to pay directly into an account of the
purchaser;

[ ] introducing short intervals for sweeping collections to the
purchaser (daily);

[ ] introducing rating triggers or other notification triggers; if

triggered, obligors would be instructed to pay directly into an
account of the purchaser; and

[ ] limiting the redirection period by instructing a third-party
service provider to send out notices to obligors upon the
occurrence of a certain trigger event; for purposes of limiting
the period for sending out notices, the seller would have to
send to the third-party service provider updated lists of
receivables, preferably through an automated interface.
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5.7 Bank Accounts. Does your jurisdiction recognise
escrow accounts? Can security be taken over a bank
account located in your jurisdiction? If so, what is the
typical method? Would courts in your jurisdiction
recognise a foreign law grant of security (for example,
an English law debenture) taken over a bank account
located in your jurisdiction?

Escrow accounts are recognised in Switzerland. Also, security can
be taken over Swiss bank accounts either by way of security
assignment or by way of pledge. Legally speaking, security is taken
over the claim the account holder holds against the account bank.
Again, parties are free to choose the governing law of such security
agreement, but the choice of law may not be asserted against the
account bank. Hence, it is standard that security agreements relating
to Swiss bank accounts are governed by Swiss law.

5.8 Enforcement over Bank Accounts. If security over a
bank account is possible and the secured party
enforces that security, does the secured party control
all cash flowing into the bank account from
enforcement forward until the secured party is repaid
in full, or are there limitations? If there are limitations,
what are they?

The security is validly created over cash standing to the credit of the
bank account or being transferred to the bank account prior to the
opening of bankruptcy. However, whilst there are arguments to say
that cash also flowing to the bank account after the opening of
bankruptcy over the security provider would be captured under the
security interest, it is prudent to assume that such cash would form
part of the bankrupt estate of the security provider.

5.9 Use of Cash Bank Accounts. If security over a bank
account is possible, can the owner of the account
have access to the funds in the account prior to
enforcement without affecting the security?

Yes, this is possible and standard. This requires authority to be
granted by the secured party to the holder of the bank account. Such
authority is subject to revocation by the secured party.

6.1  Stay of Action. If, after a sale of receivables that is
otherwise perfected, the seller becomes subject to an
insolvency proceeding, will your jurisdiction’s
insolvency laws automatically prohibit the purchaser
from collecting, transferring or otherwise exercising
ownership rights over the purchased receivables (a
“stay of action”)? If so, what generally is the length of
that stay of action? Does the insolvency official have
the ability to stay collection and enforcement actions
until he determines that the sale is perfected? Would
the answer be different if the purchaser is deemed to
only be a secured party rather than the owner of the
receivables?

No, subject to clawbacks (see question 6.3 below) or other
challenges, the perfected assignment of existing receivables is valid
and binding and receivables already assigned would not form part of
the bankrupt estate of the seller. Accordingly, there is neither an
automatic prohibition of collecting, transferring or otherwise
exercising ownership rights over the purchased receivables nor

would the seller’s insolvency official have the ability to stay
collection and enforcement actions until he determines that the sale
is perfected. However, the seller’s insolvency official may try to
obtain an injunctive relief prohibiting the purchaser to dispose of the
receivables, but this would require a valid plausibility check with
regard to the merits of the case.

The situation is different for future receivables, and on the basis of
the analysis made under questions 4.8 and 4.11, it can be expected
that the insolvency official will ensure that all such receivables will
be registered in the inventory as assets belonging to the bankrupt
estate.

The answer would be the same in case of a recharacterisation of the
transaction as a secured financing.

6.2 Insolvency Official’s Powers. If there is no stay of
action, under what circumstances, if any, does the
insolvency official have the power to prohibit the
purchaser’s exercise of its ownership rights over the
receivables (by means of injunction, stay order or
other action)?

Upon the opening of bankruptcy over the seller, the insolvency
official will identify all of the seller’s assets as such assets form part
of the bankrupt estate. This includes any receivables not properly
sold and assigned to the purchaser upon the opening of bankruptcy.
Thus, any receivable arising after the opening of bankruptcy will no
longer be assigned to the purchaser (see question 4.11 above) and
the insolvency official may dispose over such receivables.

However, an insolvency official does not have the power to prohibit
the purchaser’s exercise of its ownership rights over the receivables
as such, but an insolvency official might try to argue that a
receivable has not been validly assigned to the purchaser on the
basis of defect in the underlying agreement, clawback or similar
mechanics.

6.3 Suspect Period (Clawback). Under what facts or
circumstances could the insolvency official rescind or
reverse transactions that took place during a
“suspect” or “preference” period before the
commencement of the seller’s insolvency
proceedings? What are the lengths of the “suspect”
or “preference” periods in your jurisdiction for (a)
transactions between unrelated parties, and (b)
transactions between related parties? If the purchaser
is majority-owned or controlled by the seller or an
affiliate of the seller, does that render sales by the
seller to the purchaser “related party transactions” for
purposes of determining the length of the suspect
period? If a parent company of the seller guarantee’s
the performance by the seller of its obligations under
contracts with the purchaser, does that render sales
by the seller to the purchaser “related party
transactions” for purposes of determining the length
of the suspect period?

In case of the seller and/or the purchaser being adjudicated
bankrupt, the insolvency official or, under certain conditions,
creditors of the seller and/or the purchaser, may challenge the sale
and assignment of receivables to the purchaser and/or the
subsequent creation of any security interest by the purchaser, subject
to the conditions of articles 285 et seq. Swiss Debt Enforcement and
Bankruptcy Act (DEBA) being satisfied. Articles 285 ef seq. DEBA
provide that a transaction may be subject to challenge if no, or no
equivalent, consideration is given (“transaction at an undervalue” as
described in article 286 DEBA), if the party granting security or
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discharging a debt was over-indebted (“voidability for over-
indebtedness” as described in article 287 DEBA) or if the seller
and/or the purchaser (as applicable) had the intention to disfavour or
favour certain of its creditors or should reasonably have foreseen
such result and this intention was or must have been known to the
purchaser (“preference” as described in article 288 DEBA).

Every transaction at an undervalue may be challenged if it has been
consummated during a suspect period of one year before the
adjudication of bankruptcy. The same one-year suspect period is
applicable to an avoidance action for over-indebtedness. For a
preference, the suspect period is five years prior to the adjudication
of bankruptcy. In cases where there has been a prior restructuring
proceeding or a decree of protective measures, the duration of the
previous restructuring proceeding or the period since the decree of
protective measures does not count towards the calculation of the
respective suspect period. For the suspect period, it is irrelevant
whether the transaction is among affiliates or between independent
third parties.

In connection with a challenge under article 286 DEBA
(“transaction at an undervalue”) that aims to challenge a transaction
among affiliates, the burden of proof to show that there was no
undervalue is with the affiliated counterparty to the insolvent
company.

In connection with a challenge under article 288 DEBA
(“preference”) that aims to challenge a transaction among affiliates,
the burden of proof to show that the intention to disfavour or favour
certain creditors was not or should not have been known to the
counterparty to the insolvent party, will be on said counterparty.

6.4 Substantive Consolidation. Under what facts or
circumstances, if any, could the insolvency official
consolidate the assets and liabilities of the purchaser
with those of the seller or its affiliates in the
insolvency proceeding? If the purchaser is owned by
the seller or by an affiliate of the seller, does that
affect the consolidation analysis?

A consolidation of the assets and liabilities with the seller would
only be possible in extraordinary circumstances involving the
challenge of the true sale or fraudulent behaviour of the parties
involved. There is no concept of substantive consolidation under
Swiss law even in case the purchaser is wholly owned by the seller
(subject to extraordinary cases, such as fraud and abuse of rights)
and a bankruptcy of the seller as the sole shareholder of the
purchaser would, as a matter of Swiss law, not result in a
consolidation of its assets and/or liabilities with those of the
purchaser.

6.5 Effect of Insolvency on Receivables Sales. If
insolvency proceedings are commenced against the
seller in your jurisdiction, what effect do those
proceedings have on (a) sales of receivables that
would otherwise occur after the commencement of
such proceedings, or (b) on sales of receivables that
only come into existence after the commencement of
such proceedings?

Following the opening of bankruptcy over the seller, the seller may
no longer dispose of its assets, and any sale and assignment that
would otherwise occur after such opening would no longer be
consummated. Also, future receivables sold and assigned prior to
the opening of bankruptcy that come into existence only after the
opening of bankruptcy would not be validly assigned to the
purchaser but would become part of the seller’s bankrupt estate.

6.6 Effect of Limited Recourse Provisions. If a debtor’s
contract contains a limited recourse provision (see
question 7.4 below), can the debtor nevertheless be
declared insolvent on the grounds that it cannot pay
its debts as they become due?

Limited recourse provisions are generally enforceable under Swiss
law, subject to the standard limitations applying to enforceability
more generally, even though we note that we are not aware of any
relevant judicial precedent dealing with limited recourse provisions.
In any event, the debtor will, in case of relevant steps initiated by a
person in violation of the limited recourse undertaking entered into
by it, have to take appropriate legal steps (such as obtaining an
injunctive relief) to enforce the undertaking.

In addition, it should be noted that there might be creditors of the
debtor that are not a party to an agreement and that have not agreed
to limited recourse, such as tax authorities, the statutory auditors,
and non-contractual creditors of the debtor, who are not subject to
limited recourse. ~ With regards to the relevant Swiss tax
administration, it must be noted that tax rulings are normally issued
confirming the tax treatment of a transaction and will prevent them
from making any claim outside the tax rulings.

7.1 Securitisation Law. Is there a special securitisation
law (and/or special provisions in other laws) in your
jurisdiction establishing a legal framework for
securitisation transactions? If so, what are the
basics? Is there a regulatory authority responsible for
regulating securitisation transactions in your
jurisdiction? Does your jurisdiction define what type
of transaction constitutes a securitisation?

Securitisation has developed in Switzerland without specific
supporting legislation, and there is no regulatory authority for
securitisation transactions.  Accordingly, the general legal
framework is relevant as for any other financing transaction, such as
the Swiss Code of Obligations, in particular in relation to matters
relating to the formation of the special purpose entity and the
transfer of the receivables and the asset as such, as well as general
capital markets regulations and regulatory regulations.

Also, the major Swiss stock exchange (SIX Swiss Exchange)
generally applies the same listing rules to securitisation transactions
as for bond transaction. There are only limited securitisation-related
rules issued by the SIX Swiss Exchange that relate to securitisation
transactions. These rules aim at addressing the particularities of
issuing purchasers.

Whilst there is no specific regulatory authority for securitisation
transactions, various regulatory authorities are relevant in the
context of Swiss securitisation transactions, such as the SIX
Exchange Regulation of the SIX Swiss Exchange for listing-related
matters, the Swiss Financial Market Supervisory Authority
(FINMA) for certain regulatory matters (i.e. confirmation of non-
licensing requirements, non-consolidation in bankruptcy, non-
application of anti-money laundering considerations (depending on
the structure of the transaction and the underlying asset category), in
each case as relevant) and cantonal regulators for consumer credit
licensing, if relevant. In addition, transactions are typically
presented and signed off by relevant tax authorities by way of tax
ruling.

WWW.ICLG.COM

ICLG TO: SECURITISATION 2019

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Walder Wyss Ltd.

Switzerland

Finally, the jurisdictional scope of the EU Securitisation Regulation
2017/2402, which became applicable in January 2019, is not
entirely clear. It is the general view that transactions involving
Swiss sellers, Swiss purchasers and Swiss investors are out of scope
of the EU Securitisation Regulation, but there is still some
uncertainty if (and if so, to what extent) an EU investor base would
get a Swiss securitisation transaction in scope.

7.2 Securitisation Entities. Does your jurisdiction have
laws specifically providing for establishment of
special purpose entities for securitisation? If so, what
does the law provide as to: (a) requirements for
establishment and management of such an entity; (b)
legal attributes and benefits of the entity; and (c) any
specific requirements as to the status of directors or
shareholders?

No, there are no such specific laws in Switzerland and special
purposes entities are generally established within the general Swiss
corporate legal framework (see questions 7.1 and 7.3).

7.3 Location and form of Securitisation Entities. Is it
typical to establish the special purpose entity in your
jurisdiction or offshore? If in your jurisdiction, what
are the advantages to locating the special purpose
entity in your jurisdiction? If offshore, where are
special purpose entities typically located for
securitisations in your jurisdiction? What are the
forms that the special purpose entity would normally
take in your jurisdiction and how would such entity
usually be owned?

In Swiss securitisation transactions, we see both special purpose
entities formed in Switzerland and abroad. Various considerations
should be made, depending on the underlying asset.

Generally, it will be very difficult to use non-Swiss special purpose
entities where the underlying asset relates to real estate located in
Switzerland, given that cantonal withholding taxes may be incurred
on any interest payment secured by Swiss real estate.

Also, it might be the case that the transfer of a receivable abroad is
not desirable for other reasons, such as data protection
considerations, in particular where the underlying documentation
does not provide for a proper waiver of data protection.

On the other hand, it should be noted that interest payments on debt
instruments issued by a Swiss special purpose entity to multiple
investors attract Swiss withholding tax at a rate of 35%. While
Swiss withholding tax is generally recoverable, the process for
doing so might be burdensome for non-Swiss investors and even a
Swiss investor would suffer a delay in recovering the withholding
tax. In case an investor is located in a jurisdiction that does not
benefit from favourable double tax treaties or does not otherwise
benefit from treaty protection (typically such as tax-transparent
funds), Swiss withholding tax might not be fully recoverable or
recoverable at all. Swiss withholding tax can be structured away if
a non-Swiss vehicle is used. However, this adds a lot of complexity
to the structuring process given that there will also be a strong focus
on the true-sale analysis from a tax perspective.

Also, Swiss originators that do not form a presence abroad normally
have the inclination to go with a Swiss special purpose entity for
cost-efficiency and organisational purposes.

Finally, whilst a pure Swiss securitisation transaction should be out
of scope of the EU Securitisation Regulation, using a special
purpose entity in the EU would bring the transaction definitively in
scope. Therefore, to the extent that this is a realistic option, using a

Swiss special purpose entity and keeping the investor base in
Switzerland is currently considered as an efficient alternative.

In Switzerland, a special purpose entity may take the form of a
limited liability stock corporation AG or a limited liability company
GmbH.

In some transactions, special purpose entities held by independent
shareholders have been used. However, wholly owned subsidiary
structures under Swiss law have also been acceptable to rating
agencies in the past, but it is always a requirement that there is an
independent board member with certain veto rights in relation to
certain reserved matters. Some transactions feature for golden
shareholder structures.

Whilst acceptable to rating agencies in light of the bankruptcy
remoteness analysis, wholly owned subsidiary structures should
also be careful in relation to assets from accounting and regulatory
capital relief perspectives (where relevant).

7.4 Limited-Recourse Clause. Will a court in your
jurisdiction give effect to a contractual provision in an
agreement (even if that agreement’s governing law is
the law of another country) limiting the recourse of
parties to that agreement to the available assets of the
relevant debtor, and providing that to the extent of
any shortfall the debt of the relevant debtor is
extinguished?

Yes, limited recourse provisions are generally enforceable under
Swiss law, subject to the standard limitations applying to
enforceability more generally, even though we would note that we
are not aware of any relevant judicial precedent dealing with limited
recourse provisions. In any event, the debtor will, in case of
relevant steps initiated by a person in violation of the limited
recourse undertaking entered into by it, have to take appropriate
legal steps (such as obtaining an injunctive relief) to enforce the
undertaking.

7.5 Non-Petition Clause. Will a court in your jurisdiction
give effect to a contractual provision in an agreement
(even if that agreement’s governing law is the law of
another country) prohibiting the parties from: (a)
taking legal action against the purchaser or another
person; or (b) commencing an insolvency proceeding
against the purchaser or another person?

Yes, non-petition provisions are generally enforceable under Swiss
law, subject to the standard limitations applying to enforceability
more generally, even though we would note that we are not aware of
any relevant judicial precedent dealing with non-petition provisions
as typically set out in securitisation transactions. In any event, the
debtor will, in case of relevant steps initiated by a person in
violation of the non-petition undertaking entered into by it, have to
take appropriate legal steps (such as obtaining an injunctive relief)
to enforce the undertaking.

7.6 Priority of Payments “Waterfall”. Will a court in your
jurisdiction give effect to a contractual provision in an
agreement (even if that agreement’s governing law is
the law of another country) distributing payments to
parties in a certain order specified in the contract?

Yes, priority of payments provisions is generally enforceable under
Swiss law, subject to the standard limitations applying to
enforceability more generally. However, to the extent unsecured
claims exist, we note that pursuant to article 219 DEBA all
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non-secured creditors of a Swiss entity would be part of the same
(third) class of creditors in an insolvency. While we are not aware
of any relevant judicial precedents, agreements governing the
relevant priority of payments among creditors belonging to the same
(third) class of creditors are binding on an insolvency official of an
estate. Should, however, a Swiss entity become insolvent, it cannot
be excluded that the insolvency official would treat all non-secured
creditors indiscriminately as third-class creditors and consider the
priority of payments as a mere arrangement among creditors of the
estate in relation to their respective claims vis-a-vis the estate and
pay them out on a pro rata and pari passu basis, in which case the
parties to the relevant agreements may have to rely on the
redistribution by the creditors among each of them.

financial institution. However, given the level of uncertainty around
those questions, it is standard to seek negative confirmations from
relevant authorities, such as FINMA (e.g. (i) confirmation of non-
licensing requirements as a bank, collective investment scheme or
otherwise, (ii) non-consolidation in bankruptcy, and (iii) non-
application of anti-money laundering considerations) or the
cantonal regulators for consumer credit licensing questions, where
relevant.

Doing business with more than one seller would not change the
analysis, provided the structure as such remains unchanged (in
particular with regards to the fact that the purchaser does not have
the ability to make an active investment decision in relation to
receivables to be purchased).

7.7 Independent Director. Will a court in your jurisdiction
give effect to a contractual provision in an agreement
(even if that agreement’s governing law is the law of
another country) or a provision in a party’s
organisational documents prohibiting the directors
from taking specified actions (including commencing
an insolvency proceeding) without the affirmative
vote of an independent director?

Subject to general qualifications on enforceability, such provisions
would be valid and enforceable in Switzerland. However, to the
extent such provisions are only reflected in an agreement (rather
than the organisational corporate documents), taking a specified
action without the affirmative vote of the independent director
would still be valid, even though this would be in breach of such
contractual agreement. Accordingly, a relevant counterparty would
have to take appropriate legal steps (such as obtaining an injunctive
relief) to enforce the undertaking. To the extent such provisions are
reflected in the corporate documents of a Swiss entity, taking a
specified action without the affirmative vote of the independent
director would result in such action not being covered by the
appropriate corporate authorisation, and any director (other than the
independent director) would be in breach of its duties, which could
ultimately result in director liability.

7.8 Location of Purchaser. Is it typical to establish the
purchaser in your jurisdiction or offshore? If in your
jurisdiction, what are the advantages to locating the
purchaser in your jurisdiction? If offshore, where are
purchasers typically located for securitisations in
your jurisdiction?

Please refer to question 7.3.

8.1 Required Authorisations, etc. Assuming that the
purchaser does no other business in your
jurisdiction, will its purchase and ownership or its
collection and enforcement of receivables result in its
being required to qualify to do business or to obtain
any licence or its being subject to regulation as a
financial institution in your jurisdiction? Does the
answer to the preceding question change if the
purchaser does business with more than one seller in
your jurisdiction?

Generally, the mere purchase, ownership and collection and
enforcement of receivables by a Swiss purchaser will not result in
any licensing requirement or it being subject to regulations as a

8.2 Servicing. Does the seller require any licences, etc., in
order to continue to enforce and collect receivables
following their sale to the purchaser, including to
appear before a court? Does a third-party replacement
servicer require any licences, etc., in order to enforce
and collect sold receivables?

Generally, the mere servicing of a receivable will not result in any
licensing requirements or it being subject to regulations as a
financial institution. The same holds true for any third-party
SUCCESSOr Servicer.

8.3 Data Protection. Does your jurisdiction have laws
restricting the use or dissemination of data about or
provided by obligors? If so, do these laws apply only
to consumer obligors or also to enterprises?

Third-party obligors’ rights are protected under the Swiss Federal
Data Protection Act and other secrecy rights (such as under the
Swiss Federal Banking Act, if relevant). Whilst the Swiss legal
framework is less restrictive than in other jurisdictions, it is
generally considered to be a requirement that data protection and
other secrecy rights are addressed by obtaining relevant waivers in
the underlying agreements or otherwise. While it is important to
address such third-party obligors’ rights, a breach of these rights in
itself would not jeopardise a valid assignment of the relevant
receivable, although it would create other issues.

Whilst rights of any party are protected in the Swiss legal
framework, the standard is more relaxed in case no personal data are
involved.

Also, sellers and purchaser should carefully assess, whether they are
subject to the EU General Data Protection Regulation (GDPR) or
not. Whilst GDPR as such is not applicable in Switzerland, parties
located in Switzerland should still consider whether the collection
of data, the processing of data or any other data-related aspects
might change the analysis.

8.4 Consumer Protection. If the obligors are consumers,
will the purchaser (including a bank acting as
purchaser) be required to comply with any consumer
protection law of your jurisdiction? Briefly, what is
required?

The CCA imposes a highly regulated framework with regard to
consumer lending. Regulations include rules on credit check, form
requirements on the underlying documentation, withdrawal rights of
the borrower, maximum interest, a ban on aggressive advertisement,
etc. However, on the basis that the obligations of the seller as lender
have been fully performed (which is a reasonable assumption), the
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purchaser as lender, whilst still being subject to the legal framework
of the CCA, would factually have hardly any further obligation to be
complied with. Of course, the obligors would still have the benefit
of its rights under the CCA. However, these have always been
properly addressed by structuring the transactions accordingly.

8.5 Currency Restrictions. Does your jurisdiction have
laws restricting the exchange of your jurisdiction’s
currency for other currencies or the making of
payments in your jurisdiction’s currency to persons
outside the country?

There are no currency exchange restrictions in Switzerland, except
that a hard cash transfer of sums in excess of CHF 10,000 will have
to be declared and will be registered.

8.6 Risk Retention. Does your jurisdiction have laws or
regulations relating to “risk retention”? How are
securitisation transactions in your jurisdiction usually
structured to satisfy those risk retention
requirements?

There are no risk retention rules in Switzerland. However, in the
past, Regulation (EU) 575/2013 on prudential requirements for
credit institutions and investment firms and amending Regulation
(EU) 648/2012 (Capital Requirements Regulation), including Part 5
have sometimes been reflected in order not to negatively affect
distribution and transactions imposed sometimes covenants on the
seller to retain, on an ongoing basis, a material net economic interest
in the transaction in an amount equal to at least 5% of the nominal
value of the assets.

Given the current uncertainty around the jurisdictional scope of the
EU Securitisation Regulation, it remains to be seen what approach
sellers take in Switzerland

8.7 Regulatory Developments. Have there been any
regulatory developments in your jurisdiction which
are likely to have a material impact on securitisation
transactions in your jurisdiction?

There are no reforms pending in Switzerland that would be
specifically addressed to securitisation transactions in Switzerland.
However, a significant development in the Swiss financial industry
in general, and the Swiss debt capital market in particular, is the
contemplated overhaul of the Swiss financial markets regulatory
framework. The Financial Market Infrastructure Act (FinMIA)
entered into force on 1 January 2016 in a general attempt to bring
the Swiss regulatory framework in line with international
regulations such as:

] Directive 2014/65/EU on markets in financial instruments
(MiFID II).

] Directive 2003/71/EC on the prospectus to be published
when securities are offered to the public or admitted to
trading (Prospectus Directive).

On 1 January 2020, the Federal Financial Services Act (FinSA) and

the Financial Institutions Act (FinlA) will replace major portions of

the existing regulations and enter into force. The FinSA and FinlA
will aim to:

[ ] Strengthen client protection.
| Promote the competitiveness of the Swiss financial centre.
] Minimise competitive distortions between providers by

creating a level playing field.

9.1 Withholding Taxes. Will any part of payments on
receivables by the obligors to the seller or the
purchaser be subject to withholding taxes in your
jurisdiction? Does the answer depend on the nature
of the receivables, whether they bear interest, their
term to maturity, or where the seller or the purchaser
is located? In the case of a sale of trade receivables at
a discount, is there a risk that the discount will be
recharacterised in whole or in part as interest? In the
case of a sale of trade receivables where a portion of
the purchase price is payable upon collection of the
receivable, is there a risk that the deferred purchase
price will be recharacterised in whole or in part as
interest? If withholding taxes might apply, what are
the typical methods for eliminating or reducing
withholding taxes?

As a general rule, arm’s-length payments on receivables, including

payment of interest and late interest, are not subject to withholding

taxes in Switzerland. As an exception, the following interest

payments might be subject to Swiss withholding tax:

] interest on Swiss “bank deposits”;

] interest on Swiss “bonds” (defined as a fixed term instrument
if it cannot be ruled out that it is held at any time by more than
10 creditors which are not banks);

] interest on any funds raised by a Swiss borrower with more
than 20 non-banks; and

[ ] interest paid to non-Swiss lenders on any debt secured by
mortgages in Swiss real estate.

Securitisation transactions (with a special purposes securitisation
entity) in Switzerland will regularly be seen, from a Swiss tax
perspective, as an issuance of bonds and will thus trigger Swiss
withholding tax (of currently 35%) on any interest payments to the
investors (irrespective of the underlying receivables). While Swiss
withholding tax is generally recoverable, the process of doing so can
be burdensome for non-Swiss investors and even Swiss investors
suffer a delay in recovering these amounts. For investors located in
a jurisdiction that does not benefit from favourable double tax
treaties, or that do not otherwise benefit from treaty protection, even
in case a favourable double tax treaty were in place (such as tax-
transparent funds), Swiss withholding tax might not be fully
recoverable or not recoverable at all. Swiss withholding tax can be
avoided (on the level of the securitisation vehicle) by careful
structuring if a non-Swiss securitisation vehicle is used, but this
adds a lot of complexity to the structuring process given that there
will be, among other things, a strong focus on the true-sale analysis
from a tax perspective.

As mentioned, interest payments made to non-Swiss lenders are
subject to Swiss withholding tax if the debt is secured by mortgages
in Swiss real estate. This causes serious concerns in light of
CMBS/RMBS transactions where the instruments are traded. In
practice, this concern has been addressed by setting up structures
that are unsecured (i.e. the transaction would fully rely on the
bankruptcy remoteness of the Swiss special purpose entity, which
has been acceptable to investors and rating agencies in the past).

Last, but not least, a deferred purchase price or any other kind of
premium might indeed be recharacterised as an interest component.
To avoid the risk of a recharacterisation, it is standard practice to
approach the tax authorities and seek a tax ruling confirmation
ahead of the closing of the transaction.
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9.2 Seller Tax Accounting. Does your jurisdiction require
that a specific accounting policy is adopted for tax
purposes by the seller or purchaser in the context of a
securitisation?

credit for input tax. The services of collection agents, if deemed to
take place within the Swiss territory according to the applicable VAT
place of supply rules, attract VAT at the standard current rate of
7.7%.

A Swiss company is, by law, obliged to use its statutory accounts
issued pursuant to the Swiss Code of Obligations for Swiss tax
purposes. The Swiss Code of Obligations does, however, not
provide for any specific accounting rules in the context of a
securitisation.

9.3 Stamp Duty, etc. Does your jurisdiction impose stamp
duty or other transfer or documentary taxes on sales
of receivables?

No stamp duty is payable on sales of receivables unless such
receivables are regarded as bonds, debentures or money market
papers and are transferred by, or via, a “securities dealer” (as defined
for tax purposes in Swiss stamp tax law).

More generally, from a seller’s overall corporate income tax

perspective, it is, among other things, absolutely imperative that
both:

[ ] the relevant receivables can be transferred to the purchaser
without accelerating and triggering any corporate income
taxes; and

[ ] the profit and loss potential associated with the underlying

business remains with the seller.

If the transaction involves a Swiss purchaser, the additional
(purchaser) entity level corporate income and net equity taxes are
typically kept at a (negligible) minimum (of a few thousand CHF
per annum). Although there are no specific tax legislation and/or
tax guidelines, securitisation transactions must be presented and
signed off by the relevant tax authorities by way of advance tax
rulings.

9.4 Value Added Taxes. Does your jurisdiction impose
value added tax, sales tax or other similar taxes on
sales of goods or services, on sales of receivables or
on fees for collection agent services?

The supply of goods and services for consideration within the Swiss
territory, for VAT purposes, is subject to VAT. The sale and purchase
of receivables is regarded as a VAT-exempt financial service without

9.5 Purchaser Liability. If the seller is required to pay
value-added tax, stamp duty or other taxes upon the
sale of receivables (or on the sale of goods or
services that give rise to the receivables) and the
seller does not pay, then will the taxing authority be
able to make claims for the unpaid tax against the
purchaser or against the sold receivables or
collections?

As a general rule, the taxing authority will not be able to make such
claims. Under certain conditions, however, the taxing authority has
a secondary liability claim against the purchaser with regard to the
VAT included in receivables sold/assigned and remaining unpaid in
the insolvency of the seller. Yet, given that amounts at stake are
limited and the likelihood of such a scenario materialising is low,
such risk has been considered as immaterial in most transactions.

9.6 Doing Business. Assuming that the purchaser
conducts no other business in your jurisdiction,
would the purchaser’s purchase of the receivables, its
appointment of the seller as its servicer and collection
agent, or its enforcement of the receivables against
the obligors, make it liable to tax in your jurisdiction?

The mere act of the purchaser’s purchase of the receivables, the
appointment of the seller as its servicer and collection agent, or its
enforcement of the receivables against the obligors, does not give
rise to a Swiss income tax nexus for the purchaser (assuming that it
is not already resident for tax purposes in Switzerland or conducting
business here via a Swiss permanent establishment).

9.7 Taxable Income. If a purchaser located in your
jurisdiction receives debt relief as the result of a
limited recourse clause (see question 7.4 above), is
that debt relief liable to tax in your jurisdiction?

If structured correctly from a legal perspective and reflected
accordingly in the statutory accounts of the respective entity, a debt
relief (or similar arrangement) as the result of a limited recourse
clause will not trigger any income tax in Switzerland.
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