
Swiss IP News We provide you with updates on new decisions, the relevant legislative process and oth-

er trends in the fields of intellectual property and unfair competition law from a Swiss perspective.

33Newsletter No.

February 2026



Swissness under Scrutiny: Substance 
over Story
Two recent Swiss court decisions – one concerning financial services, the other food 

products – illustrate an increasingly strict application of the Swissness rules under the 

Federal Trademark Protection Act (TPA). Together, they underscore that “Swiss” is not a 

branding choice but a legally regulated indication of origin that must be factually sub-

stantiated.

1

BDSwiss: Swissness in Financial 
Services

In its decision of 26 August 2025 (HG 25 
33), the Commercial Court of the Canton 
of Bern examined whether BDSwiss AG, 
formally domiciled in Zug, was entitled to 
use “Swiss” and the Swiss cross in 
connection with its financial services 
under the Swissness provisions of the 
TPA. 

BDSwiss AG used “Swiss” in its corporate 
name and domain names and 
prominently displayed Swiss crosses on 
its website, through which financial 
services were offered. The overall 
presentation conveyed a Swiss origin and 
regulatory environment. The Swiss 
Federal Institute of Intellectual Property 
(IPI) challenged this use as misleading 
under the TPA, arguing that the statutory 
requirements for a Swiss indication of 
origin for services were not met, and 
initiated civil proceedings before the Bern 
Commercial Court.

The court held that “Swiss” and the Swiss 
cross would clearly be perceived by the 
relevant public as indications of origin in 
accordance with the TPA. The decisive 
issue was therefore whether the services 
were genuinely of Swiss origin, which in 
the case of services requires, inter alia, 
that the provider’s place of effective 
management be located in Switzerland.

Due to the statutory reversal of the 
burden of proof under the TPA, BDSwiss 
AG had to demonstrate that this 
requirement was fulfilled. While the 
company claimed to employ staff in 

Switzerland and to take strategic 
decisions from its Swiss registered 
office, the court found these assertions 
insufficiently substantiated. It noted the 
absence of concrete evidence such as 
proof of office use, employment 
contracts, board or management minutes 
evidencing Swiss-based decisionmaking, 
or documentation of operational activities 
in Switzerland. The lack of Swiss 
regulatory authorisation for the financial 
services offered further weakened the 
claimed Swiss origin.

On this basis, the court ruled in favour of 
the IPI and concluded that the use of 
“Swiss” and the Swiss cross constituted 
an unlawful and misleading indication of 
origin under the TPA. The Court ordered 
BDSwiss AG to remove “Swiss” from its 
company name and its domain names as 
well as to cease using both “Swiss” and 
the Swiss cross in its branding and 
website within a three-month compliance 
period.

Swiss Soya-Drink: Swiss water is not 
Swiss origin

A similarly strict approach was adopted 
by the Federal Supreme Court in its deci-
sion of 6 August 2025 (2C_390/2024), 
which concerned plant-based beverages 
marketed as “Swiss Soya-Drink”. The 
product packaging featured the word 
“Swiss” together with Swiss symbols, 
including the Swiss flag and an image of 
the Matterhorn, creating a strong visual 
association with Switzerland.

Although the drinks were produced in 
Switzerland and consisted of 
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approximately 80% Swiss drinking water, 
the soybeans – the essential ingredient – 
originated abroad. Applying the 
Swissness provisions of the TPA and 
implementing provisions applicable to 
foodstuffs, the court held that ordinary 
Swiss tap water, lacking specific mineral 
or taste characteristics, is not “essential” 
to a soy drink and therefore cannot be 
counted towards the minimum Swiss 
raw-material thresholds.

The court further emphasised that, under 
the TPA, the decisive factors are the 
origin of the raw materials and the 
elements that give the product its 
essential characteristics, not the 
manufacturing process as such. The 
combined use of the designation “Swiss”, 
the Matterhorn and other Swiss symbols 
was found to be capable of misleading 
average consumers as to the origin of the 
product and its ingredients. The 
Swissness claim was therefore unlawful.

Conclusion

Taken together, the decisions reflect a 
consistent and strict application of the 
Swissness rules under the Trademark 
Protection Act. In both cases, the courts 
looked beyond formal links to 
Switzerland and marketing presentation 
and focused on the actual facts. A 
registered office, production in 
Switzerland, or the use of Swiss but non-
essential elements does not suffice. What 
matters is whether the legal criteria for a 
Swiss indication of origin are genuinely 
met and can be demonstrated with 
concrete evidence. For companies, 
particularly those operating 
internationally or online, the takeaway is 
clear: “Swiss” is not a matter of branding 
discretion. Its use must be legally 
justified and verifiable.

The Walder Wyss Newsletter provides comments on new 

developments and significant issues of Swiss law. These 

comments are not intended to provide legal advice. Before 

taking action or relying on the comments and the infor

mation given, addressees of this Newsletter should seek 

specific advice on the matters which concern them. 
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