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New Swiss Court Decision on Hedged Equity
Investments
by Peter Hongler

For the third time in a year, the Swiss Federal Ad-
ministrative Tribunal1 handed down a landmark

decision on withholding tax refunds in connection with
equity positions hedged with financial instruments.
More cases are pending either at the tribunal or the
Federal Supreme Court.

In contrast to two earlier judgments,2 the case at
hand concerned a refund request filed by a domestic
taxpayer under domestic law. The findings of the tribu-
nal are nevertheless interesting from an international
tax law perspective and might give some guidance on
how the Swiss authorities and the Swiss courts will
decide other refund cases in a treaty context.

Facts

Procedural History

In 2007 the taxpayer, a Swiss resident bank, was
audited by the Swiss Federal Tax Administration
(SFTA). The SFTA characterized some of the tax-
payer’s investments as dividend stripping schemes. The
SFTA rejected the taxpayer’s refund request, stating

that the taxpayer as the formal recipient of the divi-
dends did not have the right to use3 those dividends
and that the transaction was tantamount to tax eva-
sion.

The taxpayer appealed to the tribunal, arguing that
it acquired the Swiss equities to hedge its position un-
der the futures and that it enjoyed the right to use the
dividends received.

The tribunal confirmed the SFTA decision and de-
nied the refund request. It is still unknown whether the
petitioner has appealed against the decision of the tri-
bunal at the Swiss Federal Supreme Court. Depending
on the exact date of notification, the deadline for an
appeal expired in mid-April 2013.

Facts of the Case

In 2006 the taxpayer built up six portfolios in Swiss
listed equities. The sellers were various U.K. financial
institutions. It was not established whether the sellers
acted on behalf of third parties.4

1Judgment of the Federal Administrative Tribunal of Mar. 13,
2013, A-4794/2012.

2Judgments of the Federal Administrative Tribunal of July
23, 2012, A-1246/2011, and of Mar. 7, 2012, A-6537/2010. See
also Marcus Desax and Martin Busenhart, ‘‘Swiss Tribunal Rules
on Ownership and Treaty Abuse Issues Regarding Total Return
Swaps,’’ Tax Notes Int’l, May 7, 2012, p. 557.

3The literal translation of the term ‘‘Nutzungsberechtigung’’
(‘‘right to use’’) is mentioned here rather than the term ‘‘benefi-
cial ownership,’’ well-known — but nonetheless controversial —
in international tax law, to emphasize that the meaning of ben-
eficial ownership under the OECD model treaty and the tax trea-
ties based thereon differs from that of the right to use in Swiss
domestic law.

4Tribunal judgment, consideration (cons.) 3.1.
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At the same time as it purchased the Swiss equities,
the taxpayer sold single stock futures with a term expir-
ing immediately after the dividend due date. Notable is
the fact that the seller of the equities and the purchasers
were identical. The futures were standardized Eurex
products traded publicly and with a cash settlement —
without delivering the shares at the end of the term.

In agreement with the taxpayer’s pleadings, the tri-
bunal described as typical the investment in shares of
UBS AG.

The UBS Investment as a Typical Fact Pattern

On March 22, 2006, the UBS board of directors
announced its resolution to propose to the forthcoming
shareholders meeting to declare a dividend of CHF
3.20 per share5 and that the UBS shares would be
traded ex-dividend starting April 20, 2006 (dividend
record date). The expected dividend payment date was
April 24, 2006. On April 5 and 6, 2006, the taxpayer
bought 3,450,000 UBS shares at a total price of CHF
501,934,640 from various counterparties. On the very
same days the taxpayer sold 34,500 single stock futures
each regarding 100 UBS shares for a price of CHF
142.16 (17,500 futures) and CHF 143.16 (17,000 fu-
tures). The futures had a notional value of CHF
492,152,000. The previous sellers of the shares were
identical to the purchasers of the futures.

The maturity date of the futures was April 21, 2006
— that is, one day after the dividend record date. It is
unclear, though, who was holding the futures on the
settlement date. On the same day (April 21, 2006), the
taxpayer sold the shares over the stock exchange to
purchasers unknown to it. It collected the dividend of
CHF 11,040,000 on April 24, 2006.

Findings of Law
The tribunal first analyzed under article 21(1)(a) of

the Swiss Withholding Tax Act (WHTA) whether the
taxpayer enjoyed the right to use the dividends received
and then whether the transactions amounted to tax
evasion according to the long-standing case law of the
Swiss Federal Supreme Court.

Right to Use (Article 21(1)(a) WHTA)

To obtain a refund of the dividend withholding tax
levied at source, a Swiss resident petitioner must show
that it enjoyed the right to use the dividends at the
time of their payment. In contrast to the international
context, in which the dividend withholding tax has a
fiscal purpose in the amount of the residual (that is,
nonrefundable) withholding tax, in a sole domestic
context the withholding tax has the mere safeguarding
function to ensure the levy of the Swiss federal and

cantonal taxes on income, profits, and net worth. In
principle, a fully compliant resident taxpayer has the
right to a full refund of the 35 percent Swiss withhold-
ing tax.

The tribunal interpreted article 21(1)(a) of the
WHTA as a substance-over-form provision. Accord-
ingly, it is decisive to ascertain who can exclusively dis-
pose of the income in order to determine who has the
right to use the received income. Therefore, it is pos-
sible that the owner of the shares may not be the one
who has the right to use the dividends received.6

Referring to an earlier case, the tribunal stated that a
person has the right to use the dividend if it can freely
dispose of the income and, namely, decide without
restriction whether it will keep the income or pass it
on.7 If an obligation exists to pass the income on, then
the right to use the income is lacking. The obligation
does not need to be a contractual obligation but it can
be a factual one.

According to the tribunal, the economic result of
the transaction at hand for the taxpayer was irrespec-
tive of the share price of the acquired portfolio. The
income of the taxpayer was the difference between the
transaction value of the futures and the share purchase
price plus the dividends received. The risk of a falling
share price was borne by the counterparties and not by
the taxpayer.8

The tribunal concluded that the taxpayer had a duty
to pass on the dividends. Interestingly, in the case of
the exemplary UBS transaction, the taxpayer did not
pass on anything after having received the dividends
(that is, after April 24, 2006). The taxpayer kept the
dividends and did not pay anything to the counterpar-
ties after the dividend payment date. Nevertheless, the
right to use was not found to be with the taxpayer. Ac-
cording to the tribunal, it is not decisive whether the
passing on occurs slightly before or after the dividend
payment. In the case at hand, it was not an actual
passing on, rather the pricing of the future and the
share price before acquiring the shares. The tribunal
even used the term ‘‘anticipated passing on’’ (‘‘vorgezo-
gene Weiterleitung’’).9

The tribunal only referred to the domestic term
‘‘right to use’’ and not the term ‘‘beneficial ownership’’
according to articles 10-12 of the OECD model treaty
and did not refer to its recent case law concerning ben-
eficial ownership in a treaty context.

Tax Evasion

In a second step the tribunal analyzed whether the
chosen transaction when the share portfolio is hedged

5Under Swiss corporate law, it is the shareholders meeting
and not the board of directors that decides upon distribution of
dividends.

6Cons. 2.6.
7Id.
8Cons. 3.6.3.
9Cons. 3.6.7.
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with a single stock future or vice versa qualified as tax
evasion (article 21(2) of the WHTA). According to
long-standing case law of the Swiss Federal Supreme
Court, tax evasion is found when:

• the chosen structure by the taxpayer is unusual
(insolite), strange, or inappropriate and in any case
is not adapting to the economic circumstances;

• the taxpayer has the intention to save taxes; and
• there is an actual tax saving.10

If the authorities find tax evasion to exist, they are
entitled to apply the relevant provisions of tax law to
the usual fact pattern under the given circumstances
rather than to the unusual pattern chosen to save taxes
(Sachverhaltsfiktion).

According to the tribunal, the transaction made
sense for the taxpayer as it earned a profit of 0.26 per-
cent on the invested capital within two weeks. How-
ever, from the perspective of the counterparties the
transaction made no sense besides saving them the
Swiss withholding tax. The tribunal rejected the argu-
ment that the transaction increased the liquidity of the
counterparties. It calculated that the paid interest rate
was 6.5 percent per annum considering the income
earned by the Swiss bank of 0.26 percent within two
weeks. According to the tribunal,11 no financial institu-
tion would have been ready to incur those high refi-
nancing costs.

The tribunal concluded that the high costs for the
counterparties, the connection between the share and
the future contracts, the closeness of the purchase of
the shares and the sale of the futures to the dividend
record date, and the short term of the futures caused
the transaction to be unusual.12 The tribunal assumed
that the taxpayer was aware of the withholding tax
saving of the counterparties and the intention to save
taxes as the subjective criteria was therefore attributed
to it as well.

Therefore, all requirements for tax evasion were ful-
filled.

Refund of 20 Percent Instead of 35 Percent?
In consideration 4.5, the tribunal denied the tax-

payer’s alternative request for a refund of 20 percent
according to article 10(2)(b) of the Switzerland-U.K.
income tax treaty of December 8, 1977.13 The taxpayer
alternatively argued that if the transaction should be
deemed to constitute tax evasion then the tribunal
should assume the transaction that would have been

chosen under normal circumstances. In this case the
counterparties of the bank would be entitled to a re-
fund of 20 percent of the tax withheld.

The tribunal refused this alternative request on the
ground that the counterparties did not file a refund
request within the deadline and therefore did not fulfil
the formal requirements for a refund. Furthermore, it
was not established and it had not been further devel-
oped by the tribunal whether the counterparties used
their own shares for the transactions or whether the
counterparties traded for their customers.

Implications for Cross-Border Situations
First, it is important given the WHTA’s purpose to

safeguard payment of Swiss taxes owed that the term
‘‘right to use’’ in article 21(1)(a) of the WHTA is not
identical to the term ‘‘beneficial ownership’’ as used in
articles 10-12 of the OECD model. Beneficial owner-
ship as a condition for applying articles 10-12 of the
OECD model and as understood in the traditional way
excludes nominees, fiduciaries, and agents acting as
conduits from treaty benefits. The term ‘‘right to use’’
in Swiss domestic law, however, goes further as it re-
quires a general substance-over-form interpretation.

Therefore, the findings of the tribunal do not auto-
matically mean that in a cross-border situation the tri-
bunal would have denied the beneficial ownership in
the same way as it refused the right to use in the case
at hand. However, the wording of the judgment is not
entirely clear, especially the tribunal’s finding that there
was an ‘‘anticipated passing on.’’ This would mean
that after receipt of the dividend payment, the taxpayer
kept it and did not pass on the payment to the counter-
parties. Hence, beneficial ownership would be with the
taxpayer.

As noted above the requirement of the right to use
in a substance-over-form approach must be seen in the
WHTA’s function of safeguarding the levy of the
Swiss taxes on profits, income, and net worth. In con-
trast, in an international context the beneficial owner-
ship requirement excludes nominees, fiduciaries, and
agents acting as conduits from the scope of the tax
treaty.

Note that in a treaty context, if the refund is in
principle confirmed and the beneficial ownership is
found to be with the requesting party, the tribunal
would have to further analyze whether the transaction
qualifies as abusive. If so, the income tax treaty would
not apply.

The final conclusion of the tribunal refusing a re-
fund of 20 percent withholding tax shows the impor-
tance of filing a second conditional parallel refund re-
quest in the name of a counterparty in case the
beneficial ownership is denied by the SFTA. This is
especially true if it seems that the procedure will take
several months and last beyond the filing deadline. ◆

10Cons. 2.8.1.
11Cons. 4.4.
12Id.
13SR 0.672.936.712.
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