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In a recently published decision(1) the Federal Supreme Court held that an agent is 

obliged to verify whether its emails were in fact received. 

Facts 

A taxpayer appealed to the Federal Administrative Court against a decision of the 

federal tax authorities. The taxpayer had mandated a trustee to represent him. The 

trustee informed its client by email that the Federal Administrative Court had requested 

a retainer to be paid within a deadline as a precondition to deal with the case. The 

trustee received no error notification and thus believed that its client had safely received 

the email. However, the email never reached the client due to technical problems with 

the trustee's server (which was operated by a third party). 

Eventually, the trustee and its client realised that something had gone wrong. The client 

effected payment of the retainer, but after expiry of the deadline. The Federal 

Administrative Court refused to deal with the case. 

The Federal Supreme Court (which was called as a further appeal body) essentially 

ruled as follows: 

l Whoever delegates tasks to auxiliary persons remains responsible and is obliged to 

diligently select and instruct them and to control their work products.  

l It is well known that email communication is reliable only to a limited extent and that 

evidence of receipt of electronic communication is difficult to establish. Practically, 

the sender of an email can request confirmation of receipt and react in the absence 

of such confirmation.  

l It is not sufficiently diligent if an agent sends an email of relevance to the outcome of 

a court decision without taking additional means of control, such as to verify its 

receipt by telephone or also to dispatch the message by letter against confirmation 

of receipt.  

Comment 

The general rules for sending and receiving communications under Swiss law are as 

follows: 

l Statements must be received by the addressee in order to become effective.  

l A statement is considered received if it arrives in the sphere of control of the 

addressee under circumstances where attention to the message can usually be 

expected. However, it is unnecessary that the message is in fact read.  

Flats, business rooms and letterboxes, as well as post office boxes, answering and fax 

machines and email inboxes on the addressee's server all belong to its sphere of 

control. 

The risk that a message is lost or delayed before it is received by the addressee 

therefore lies with the message sender. If auxiliary persons are involved, each party 

remains accountable for mistakes on the part of such auxiliary persons. 

The Federal Supreme Court has established the prerequisite that an email sender 

must always verify its receipt. This leads to the following risk allocation in email 

correspondence: 

l If the sender receives an error notification, it may not trust that its message has been 
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safely received and is obliged to follow up.  

l If the sender requests a confirmation of receipt and eventually receives it, it is entitled 

to trust that its message has been safely received.  

l If the sender requests confirmation of receipt, but does not receive it, it may not trust 

that its message has been safely received and is obliged to follow up.  

l If the sender does not request confirmation of receipt and the addressee does not 

react, the sender may not trust that its message has been safely received and is 

obliged to follow up, even if it does not receive an error notification.  

Consider this hypothetical example: a message is processed correctly by the sender's 

server, but accidentally gets lost, delayed, deleted, filtered out or misdirected by the 

addressee's server (eg, it is considered as spam). The sender has not requested 

confirmation of receipt and receives no error notification. In this case, the message has 

arrived in the addressee's sphere of control and - if the addressee usually 

communicates by email - it can be expected that the message will be read. According to 

general principles (and leaving aside issues of proof), the fault has occurred in the 

sphere of the addressee with the consequence that, from a legal perspective, the 

message is considered received. However, according to the rules established by the 

Federal Supreme Court decision, the sender has not expressly verified receipt of its 

email and thus has not acted sufficiently diligently, shifting the responsibility back to the 

sender. 

Such a switch of responsibility is questionable. First, communication by email is not 

necessarily less reliable than communication by other means. Second, even if it is 

advisable to dispatch important communication - such as notices of defects, reminders 

with deadlines or termination notices - by several means of communication, it is 

contrary to today's economic reality to demand that the sender follow up almost all of its 

emails by phone or registered letter. Such verification requirements jeopardise the use 

of email in business. Third, the sender's obligation to verify receipt of its emails 

privileges the addressee without legitimate reason. Under a fair risk allocation scheme, 

the addressee would be held responsible for failures occurring in the sphere of its 

server. 

The Federal Supreme Court did not have to decide on that specific constellation as the 

facts of the case were different. It remains to be seen whether the Federal Supreme 

Court would go that far if confronted with such a case. 

For further information on this topic please contact Roland Mathys or Christoph Zogg at 

Wenger Plattner by telephone (+41 61 279 7000), fax (+41 61 279 7001) or email (

roland.mathys@wenger-plattner.ch or christoph.zogg@wenger-plattner.ch). 

Endnotes 

(1) Federal Supreme Court, October 22 2012, 2C_699/2012. See www.bger.ch (in 

German). 

The materials contained on this website are for general information purposes only and 

are subject to the disclaimer.  

ILO is a premium online legal update service for major companies and law firms worldwide. In-

house corporate counsel and other users of legal services, as well as law firm partners, qualify 

for a free subscription. Register at www.iloinfo.com.  
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