
NewsLetter
The public offering of investment funds in or 
from Switzerland, according to the Federal Act on
Investment Funds (Anlagefondgesetz; “AFG”),
requires that the investment funds and the 
activities of the promoter of these funds be licensed
by the Federal Banking Commission (“FBC”). The 
FBC will, in the near future, issue a circular notice
(Rundschreiben) concerning ‘Public Offerings 
under the Federal Act on Investment Funds’ which
shall record and summarise the current licensing 
practices of the FBC and harmonise it with the 
existing banking and stock exchange laws. The 
FBC has recently issued for public comment a draft
of the planned circular notice.

Background
Under the Federal Act on Investment Funds of 1994, a
license is required for the sale of Swiss investment 
funds if public advertising for the fund is made and for
foreign investment funds if they are professionally
offered or marketed in or from Switzerland. In 2001,
Article 1a was added to the Ordinance on Investment

Funds, which provided that a 
“professional offering or marketing”
occurs when public advertising for 
a fund is made.

Advertising
Advertising, as defined by the draft
circular notice, means the use of
advertising media of any type which

serves to directly or indirectly offer or promote investment
funds. If the customer, on his or her own initiative,
obtains information about investment funds or buys fund
shares, then the fund has not engaged in advertising.
If an advertising media is used, then “public advertising”
will be assumed. The draft circular notice includes a list 
of examples of current advertising media which does not
indicate any change in the previous administrative
practice. For example, the FBC had already made it clear
that the publication of market prices, even primarily
through services used by professionals, such as Reuters
and Telekurs, constitutes advertising.
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It is unlikely that the FBC wants to deviate from its 
previous practice and now take action against advertising
in international print media which is not limited to Swiss
readers and which does not mention a representative 
or a paying agent in Switzerland. In the case of Internet
websites, where the issue is similar, the FBC now for the
first time provides comprehensive provisions concerning
the form and content of the website if it is (also) directed
at investors resident in Switzerland.

“Public”
The definition of “public” includes both a quantitative
and qualitative element. Advertising is considered 
“public” as soon as a certain number of people can be
aware of the advertisement (quantitative requirement).
Therefore, an advertisement which is directed at more
than 20 people, regardless of form, is considered 
“public” without regard for the time period in which
these people were exposed to the advertisement 
or whether in the end a transaction was concluded.

An exception to this rule can result if a “qualified 
relationship” exists between the advertiser and the target
of the advertisement because such a relationship, 
considering the law’s objective of protecting investors,
can justify a more relaxed administrative practice. The
qualified relationship is defined in the draft circular notice
according to the three following categories:

– Promotion of foreign investment funds to institutional
investors with professional investment departments;

– management of assets that include investment 
funds by banks, securities dealers and independent
investment managers (“Investment Managers”); and

– investment advice including advise on investment
funds by banks and securities dealers (“Investment
Advisors”).

This list is described as a complete list. It is nevertheless
questionable, whether the FBC wants to so limit the
scope of its discretion that it could not permit individual
exceptions. From the point of view of the vibrant invest-
ment industry, this would certainly not be welcomed.
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comments are not intended to provide legal advice. 
Before taking action or relying on the comments and 
the information given, addressees of this NewsLetter should
seek specific advice on the matters which concern them.
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Promotion of Foreign Investment Funds 
to Institutional Investors with Professional 
Investment Departments
In the case of the promotion of foreign investment funds
to institutional investors with professional investment
departments through the use of advertising media which
are customary for this business (e.g. personal contact,
“roadshows”), there is no “public advertising” within the
meaning of the draft circular notice. It is not conclusively
clear what must be understood as “advertising media
customary for this business” because no list of examples
is given. The criteria should be interpreted broadly. Under
the draft circular notice, institutional investors are banks,
securities dealers (including their customers with written
investment management agreements), insurance 
companies and pension funds to the extent that they
have a professional investment department. Wealthy 
private clients and independent investment managers are
expressly not considered to be institutional investors. 
Further, the draft circular notice does not take into
account other professional market participants, such as
“funds of funds” or fund distributors.

Asset Management Including Investment Funds by
Investment Managers
In the area of management of assets that include 
investment funds by Investment Managers, there is no
“public advertising” if there is a written investment 
management agreement on a paid basis between the
existing client and the Investment Manager (conforming
to the guidelines of the Swiss Bankers Association for
investment management mandates or equivalent 
standards) pursuant to which investment purchases and
sales will be made for the account of the client.

It is conspicuous, that fund distributors which offer similar
services, apparently are not excluded, a circumstance
which appears to be factually unjustified in light of the
principle of equal treatment of market participants and in
consideration of the high professional requirements for 
a license as a fund distributor.

Investment Advice Including Advise on Investment
Funds by Investment Advisors
In the area of investment advice including advise on
investment funds by Investment Advisors, there is no
“public advertising” to the extent that there is a written
investment advisory agreement between the existing
clients and the investment advisor which includes an 
advisory fee. The investment advisor must be required 
to supervise the development of the client’s assets 
and to regularly provide investment recommendations. 

In addition, the client must have net investment assets in
securities, as defined in Article 2a of the Federal Securities
Exchanges and Securities Trading Act, in an amount
greater than CHF 5 million.

Advertising in the Internet
If a website has content concerning investment funds,
which under the general criteria of “public advertising”
are directed (also) at investors with domicile or residence
in Switzerland, then investment funds or the fund 
distributors identified on the website must be licensed by
the FBC. A website is directed at investors with domicile
or residence in Switzerland if certain indicators are present,
such as the presentation of the site in a Swiss national
language. These indicators are not comprehensively listed
in the draft circular notice.

The operator of such a website should be able to avoid
these consequences either through a disclaimer or by
restricting access to the website. A disclaimer must
appear upon accessing the website or the area related 
to the unlicensed funds and at each opportunity to
purchase the funds, in each case in a manner that is both 
unavoidable and which requires the visitor to the website
to acknowledge that the funds are not licensed. When
restricting access, access to the unlicensed funds must be
denied once the domicile or residence of the visitor to 
the website has been determined.


