This second edition of Commercial Litigation aims to provide an updated
first port of call for clients and lawyers to start to appreciate the issues in
each jurisdiction. Each chapter is set out in such a way that readers can
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FOREWORD
Andrew Horrocks | Andrew Horrocks Law Limited
Maurice Phelan | Mason Hayes & Curran

Four years have now passed since the publication of the ﬁrst edition of this book. Despite the generally improving
economic outlook, the signiﬁcant increase in commercial litigation remains evident, partly still caused by the
previous ﬁnancial crisis.
The growth of cross-border commerce means that jurisdictional principles have become more important as litigants
are increasingly likely to ﬁnd themselves involved in disputes in jurisdictions unfamiliar to them. They and their usual
lawyers may have limited, if any, understanding of how the local legal system works. Sophisticated litigants are also
increasingly aware of the beneﬁts of bringing a claim in a jurisdiction more favourable to their cause of action, even
if that means litigating in unfamiliar territories. It is therefore now more important than ever for parties and their
advisors alike to be able to obtain an overview of the way litigation is conducted around the world.
Since the publication of the ﬁrst edition, there have been a number of other noticeable trends. One is the increasing
level of case management in commercial litigation undertaken by the courts in our own jurisdictions to attempt
to avoid delay and reduce costs. The imposition of stricter time limits requires parties and in turn their lawyers to
ensure resources are better managed.
The need to ﬁnd cost-effective routes to the resolution of commercial disputes also remains a key trend. The market
for mediation and other alternative dispute resolution services continues to expand, and arbitration remains popular
for disputes arising out of cross-border commerce and investment. Insurance products relating to the costs of
litigation have been available for some time in our jurisdictions, and here and elsewhere there is also a third party
funding market.
The contributors to this second edition are all leading lawyers in their jurisdictions and are ideally placed to
provide practical, straightforward commentary on the inner workings of their respective legal systems. Their kind
contributions are greatly appreciated by us. We have been particularly pleased as general editors to have been able
to gather such a breadth of contributors for this new book, from just about every major jurisdiction in the world. We
express our thanks to all those at Sweet & Maxwell who have worked tirelessly to bring together the chapters and
have assisted hugely in the editorial process.
As with the previous edition, a work of this nature will not allow for in-depth analysis or provide solutions for every
problem encountered by litigants. The book is intended rather to provide a ﬁrst port of call so that readers can start
to appreciate the approach of the courts in each jurisdiction to commercial litigation and better understand both the
procedure they adopt and how the dispute will be resolved in practice.
We hope this book will assist all who come to use it, and will be happy to receive suggestions for future editions.
Andrew Horrocks and Maurice Phelan, London and Dublin, September 2015
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SWITZERLAND
Dieter Hofmann & Stefano Codoni | Walder Wyss Ltd

1.

COURT STRUCTURE

1.1

How is the court structured? Does a speciﬁc court or division hear commercial claims?

In Switzerland, the organisation of the courts of ﬁrst and second instance in civil matters is governed by the law of
the cantons (states). The organisation therefore differs to some extent from canton to canton.
In essence, there is a two-layer civil court system in the cantons (in the Canton of Zurich, for example, these are
several district courts (in German, which is the ofﬁcial language in the Canton of Zurich: “Bezirksgericht”, normally
serving as courts of ﬁrst instance) and the superior court (“Obergericht”, normally serving as court of appeal, but
also as court of ﬁrst instance in certain matters) and the Federal Supreme Court on the federal level as the highest
court in Switzerland.
There are specialised courts in the ﬁelds of labour and tenancy, and certain cantons (such as the cantons of Zurich,
Berne, Argovia and Saint Gall) have established specialised commercial courts that basically handle all disputes
between commercial entities. At the Commercial Court of the Canton of Zurich, a judgment is rendered by ﬁve
judges, two of them being professional judges (having a law degree and so on) and three senior business people
(part-time judges, elected from among business people, senior management, experts or in-house counsel, providing
for business expertise related to the matter heard).
Cases with a small amount (up to CHF 30,000) at stake and in summary proceedings are heard by a sole judge.
Otherwise, there is normally a body of three judges sitting on a case, though there are also cases where ﬁve judges
sit.
In general, there are two appeal instances: from the district court (court of ﬁrst instance) to the cantonal superior
court, and from there to the Federal Supreme Court. The appeal to the cantonal superior court provides for full
scrutiny (both as to facts and as to law), whilst the appeal to the Federal Supreme Court essentially only allows for
a scrutiny of law; the Federal Supreme Court is basically bound to the facts as established by the cantonal superior
court. A judgment of a commercial court (as established in the cantons of Zurich, Berne, Argovia and St Gall) may
only be appealed against before the Federal Supreme Court (with limited scope, as set out above).

2.

PRE-ACTION

2.1

Are parties to potential litigation required to conduct themselves in accordance with
any rules prior to the start of formal proceedings?

In the Swiss legal system, parties to potential litigation are not required to conduct themselves in accordance with
speciﬁc rules prior to commencing formal proceedings. In particular, they are not required to discuss the claim or to
exchange documents.
In most cases (for some exceptions, see below), before a matter may be brought to court, the claimant has to ﬁle a
formal reconciliation request with a justice of peace, who will attempt to facilitate a settlement. If all parties agree,
such reconciliation proceedings before the justice of peace may be replaced by mediation.
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The parties may choose to waive the reconciliation proceedings if the amount at stake amounts to at least CHF
100,000. Moreover, in cases where a commercial court (in the cantons that have provided for one; see above) is
competent, that is, normally in commercial disputes between commercial entities, there is no reconciliation
proceeding before a justice of peace.
Of course, the parties’ counsels are subject to the rules of professional conduct.

2.2

Are there any time limits for bringing a claim? If so, what are they?

In the Swiss legal system, there are essentially two types of time limits:
•

Prescription periods (Verjährungsfristen), which in the Swiss legal system are a matter of substantive law.

•

Forfeiture deadlines (Verwirkungsfristen).

The general prescription (time bar) period for contractual claims in Switzerland is ten years. There are certain
exceptions where the deadline is ﬁve years, for example for claims for rent and other periodic claims, claims for
delivery of food, claims resulting from treatment by a doctor and claims for wages based on an employment contract.
There are also claims where the deadline is only one year, most notably with regard to claims based on tort.
Prescription periods are only recognised by the court if expressly raised by way of objection by the counterparty.
A prescription period may be interrupted, that is, made to commence again, in particular by ﬁling a request for
reconciliation or an action, or by ﬁling a summons to pay.
Forfeiture deadlines may vary with regard to duration. The deadline to challenge a resolution taken in a shareholder
meeting of a Swiss corporation, for example, is two months from the date the shareholder meeting took place. If this
deadline is not met by ﬁling an action, the respective right to challenge ceases to exist. In contrast to prescription
periods, forfeiture periods must be observed by the court ex ofﬁcio, that is, without the counterparty expressly raising
an objection that the claim is forfeited. Forfeiture periods are quite rare.
Of note, in cases where the claimant has to go through the reconciliation procedure before a justice of peace (see
above) and no settlement can be reached, the justice of peace will grant leave to sue to the claimant, which leave
is valid for three months. However, if the three month period has lapsed and the claimant has not ﬁled an action
with the court, the claimant may simply institute a further reconciliation proceeding before the justice of peace and
would not be precluded from claiming just because of missing the initial three month deadline (unless, of course,
the claimant missed a prescription period or forfeiture time limit).
Once court proceedings have commenced, it is the court that determines the timetable and sets the deadlines for
the parties to ﬁle their written briefs, and so on.

3.

PROCEDURE AND TIMETABLE IN CIVIL COURTS

3.1

How are proceedings commenced?

Normally, in commercial matters and before a commercial court (for example, in the Canton of Zurich), the claimant
will ﬁle an action by ﬁling a written brief, setting out in detail his or her prayers for relief, the claim(s) and the facts,
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along with documents that support his or her case (statement of claim along with exhibits). In the statement of
claim, the claimant will indicate any and all means of evidence (in particular, witnesses) that he or she believes will
prove his or her factual allegations. It is common to plead the law as well, though strictly speaking not formally
required. In cases where the claimant has to ﬁrst go through the formal reconciliation procedure before a justice of
peace, he or she also needs to ﬁle a so-called “Klagebewilligung”, that is, the document conﬁrming leave to sue.
In cases where the claimant mandatorily ﬁrst has to institute formal reconciliation proceedings (see above), the
claimant will normally ﬁle a brief request for reconciliation, usually with his or her prayers for relief, requesting the
justice of peace to call the parties to a hearing before said justice of peace. The claimant may set out the basis of his
or her claims (or factual allegations) in the reconciliation request, but this is normally done in a somewhat generic
and brief way.
In Switzerland, it is the court that serves the written submissions and exhibits ﬁled by one party to the other party. In
other words, it is not for the parties or their counsel to serve the other parties.
By ﬁling a reconciliation request or a statement of claim, the claimant establishes lis pendens. In other words,
such ﬁling with the court (which is normally done via Swiss Post) constitutes the formal commencement of the
proceedings.

3.2

What are the main steps to trial, once a claim has been formally commenced? What is
the usual timetable to trial?

Once a statement of claim has been ﬁled with the court, the court will brieﬂy check whether certain formal
requirements are met and will then normally issue an order requesting the claimant to pay an advance on the court
costs (in accordance with a tariff, normally depending on the amount at stake). The court will also set a deadline for
the defendant to ﬁle his or her statement of defence (again, along with any documents that the defendant believes
will support his or her defence). Once the answer to the statement of claim has been ﬁled by the defendant, the
court may, in its discretion, call for a hearing or set a deadline for the claimant to ﬁle his or her second brief (reply)
and, once such brief has been ﬁled, set a deadline for the defendant to ﬁle his or her rejoinder.
The defendant may simply ﬁle a defence, that is, raise arguments against the claimant’s case, or, depending on the
case, may also ﬁle a counterclaim or join a third party.
It should be noted that there is no proper “trial” as in the US sense. In commercial matters, pleadings are mostly
done by way of exchange of written briefs, and hearings tend to be rather brief, for example, focusing on settlement
negotiations or on evidence taking, especially testimony from witnesses. This latter does not happen in all cases,
and normally lasts a matter of hours and certainly not days.
It is the court that controls the procedure and the timetable, and sets the deadlines for the parties.
The court may decide on certain preliminary issues by way of a separate decision, particularly with regard to
jurisdiction or in cases where the court has limited the proceedings to issues which could potentially terminate the
case as such, for example whether the claimant’s claims are time barred.
In commercial matters, for example in the Zurich Commercial Court, the whole procedure (from ﬁling the action
up to service of a judgment) would normally take one to two years. Most cases, however, are terminated by way
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of settlement during the course of a settlement hearing, which normally takes place after the ﬁrst exchange of
written briefs. In such settlement hearing, the court renders a preliminary view of the case, based on the written
submissions and documents ﬁled so far, and facilitates a settlement. In these cases, a matter is normally terminated
(with res iudicata effect) within a few months. Given that the parties are commercial entities, this special practice
thus provides for a swift and efﬁcient solution for most cases. Of course, the parties are not compelled to settle, but,
based on the preliminary view given by the court, which is often quite a detailed assessment of the matter, they are
often prepared to terminate the matter in an amicable manner.

3.3

Is it possible to expedite the normal timetable to trial? If so, how?

The parties may request the court to deal with certain issues that could potentially decide the case altogether, for
example, with regard to whether the claim brought is time barred or not. Moreover, a claimant may choose a special
(swifter) summary procedure if he or she believes he or she has a “clear case”. The threshold for a “clear case” that
would allow the court to render a judgment in such summary proceedings (in essence, a full decision based on the
documentary evidence ﬁled) is very high, so only a very small fraction of cases meet the threshold.

4.

DOCUMENTARY EVIDENCE

4.1

Are the parties obliged to search for, retain or exchange documentary evidence prior to
trial?

There is no pre-hearing fact discovery in the sense of discovery as in the US or other common law jurisdictions.
Switzerland is a “no discovery” jurisdiction.
Under the Swiss Federal Civil Procedure Code (which came into force in 2011 and replaced the 26 Cantonal Civil
Procedure Codes that were in force previously), there is a provision for a claimant to attempt to obtain speciﬁc
evidence before instituting ordinary proceedings if certain conditions are met, though the threshold for this is rather
high. It is also possible to request certain information based on the Swiss Data Protection Act. However, there is
nothing that is even remotely comparable to US-style discovery or English disclosure.
As there is no discovery, there are no speciﬁc rules obliging parties to search for, retain or exchange documentary
evidence (for exceptions, see below).
In order to understand the following answers to the issues raised, it is important to note that the Swiss civil procedure
is quite different from the US procedure: as already mentioned, there is no discovery as such. Rather, a claimant
ﬁles an action and all the documentary evidence that he or she believes supports his or her case. Likewise, the
respondent ﬁles those documents that he or she believes support his or her case along with his or her answer to the
statement of claim. Swiss civil proceedings essentially consist of two phases:
•

The allegation phase (oral or written pleadings, and ﬁling of documentary evidence by each party).

•

The taking of evidence phase.

It is possible for a party to apply to the court to order the counterparty to disclose and ﬁle certain speciﬁc documents
if they are relevant to and necessary for the outcome of the case. However, such documents must be clearly speciﬁed
(no ﬁshing expeditions, no request for broad categories of documents but rather, for example, disclosure of a speciﬁc
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letter sent by Mr X to Mr Y on a speciﬁc date concerning a speciﬁc matter). It should be noted, though, that such
production of documents would normally only take place at a later stage of the proceedings, that is, after the
pleadings.
It is likewise possible to apply to the court to order a third party to disclose and ﬁle certain speciﬁc documents.
If a party fails to comply with such a court order, the court may take this into account when assessing and weighing
the evidence. This would not mean that, just because of such failure, the allegations made by the counterparty
would be considered as proven. However, it could, in principle, lead to a change in the burden of proof.
In principle, third parties are obliged to assist in the taking of evidence, which means that they have to serve as a
witness, produce documents and so on, unless they have a right to refuse to take part – for example, because the
relevant documents stem from a relationship with an (external) attorney or if there is a speciﬁc professional secrecy
at stake.

4.2

Are there any special rules concerning the exchange of electronic documents?

As there is no general obligation to exchange documents, there are no special rules concerning the exchange of
electronic documents.

4.3

Can any documents be withheld from the other side or from the court?

Yes, a party may invoke a speciﬁc right to refuse to produce documents, for example, because the relevant
document stems from a relationship with an (external) attorney or if there is another professional secrecy at stake.
The protection with regard to documents that stems from a relationship between a party (or third party) with an
attorney does not extend to in-house counsel, only to external counsel. Such documents are protected under the
new Civil Procedure Code regardless of where they are kept (in contrast to the situation before the Civil Procedure
Code entered into force).

5.

WITNESS EVIDENCE

5.1

Do parties exchange witness evidence prior to trial? If so, how and at what stage in the
proceedings?

As mentioned above, there is no discovery in Switzerland, with regard to either documents or depositions in the US
style.
Witnesses give their testimony only in court. There are thus no depositions and/or written witness statements, and
there is no exchange of witness evidence in advance of the hearing at which the witnesses are heard.
However, as Swiss proceedings (in commercial cases) are normally done by way of written briefs, and as these briefs
have to set out the case in great detail (in a “substantiated” manner), indicating the evidence for each allegation, the
parties will gain some understanding of what each witness is expected to give testimony on from the counterparty’s
written submissions (pleadings).
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Witnesses are heard with regard to (disputed) facts that he or she directly perceived. In other words, witnesses are
not heard with regard to the law or to mere hearsay. Moreover, the court must consider the witness testimony to be
relevant and necessary to decide the matter.
Other restrictions might apply, depending on the speciﬁc relationship of the witness to the party (for example, a
family relation) or in speciﬁc circumstances (for example, where there is a professional duty of secrecy).

5.2

Do witnesses give evidence at trial? If so, how? Is it possible for the court to hear oral
testimony from expert or ordinary witnesses via teleconferencing, or any other remote
live connection system?

Witnesses are heard only in a court hearing (before all sitting judges or a delegation of the court), and only if the court
considers it necessary. They only give live testimony; there are no depositions and/or written witness statements.
It is the judge, not the parties or their counsel, who asks questions of the witness based on the allegations made
by the parties in their briefs. Counsel (or parties) may be given the opportunity to ask additional questions of the
witness, but always under the control of the court. (Depending on the court and the judge, the court will request
counsel to formulate a question, which the judge will then consider. If the question is deemed appropriate, the judge
will then ask the question of the witness. Sometimes this procedure is simpliﬁed in that a judge may allow counsel
to ask questions directly, though still under the strict supervision of the judge, who may interfere at any time.)
There is therefore no cross-examination.
Moreover, Swiss courts tend to rely on documentary evidence more than oral evidence, especially documentary
evidence that stems from the time in question. In the Zurich Commercial Court, for example, it is quite rare for
witnesses to be heard.
It is not possible for a court to hear oral testimony from expert or ordinary witnesses via teleconferencing, or any
other remote live connection system.
It is a criminal offence for a witness (and, to some extent, for a party representative questioned by the court) to lie in
court. Such an offence is punishable by imprisonment for up to ﬁve years.

5.3

Can a witness be forced to attend court for the purposes of giving evidence?

If required, witnesses must attend the court hearing in order to give evidence. In particular, the court may penalise
the witness with a ﬁne or order that the witness be compelled to appear by force (for example, by the police).

6.

EXPERT EVIDENCE

6.1

Are parties permitted to use experts in the proceedings to give opinion evidence? If so,
who appoints the expert?

Parties may ﬁle written expert reports, but they do not qualify as evidence and have the same legal standing as
the parties’ allegations. In order to qualify as evidence proper, the expert must be appointed and instructed by the
court. A party may request in its briefs that such expert be appointed by the court. It remains in the court’s discretion
whether the appointment of an expert will be made or not.
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The parties are free to ﬁle along with their written pleadings one or more expert reports. If they ﬁle such a report, a
copy is given to the counterparty by the court. However, the parties are not required to ﬁle expert reports. In most
cases, a party will request that an expert opinion be obtained by the court at a later stage in the proceedings.

6.2

Do parties exchange expert evidence prior to trial? If so, how and at what stage in the
proceedings?

Again, as there is no US-style discovery and the procedure differs greatly from that in the US, there is no pre-hearing
for expert disclosure.
As set out in Section 6.1, the parties may ﬁle expert reports along with their briefs, but these reports do not qualify
as evidence; rather, they rank as allegations of the parties (in fact, but not by law, they may nevertheless carry more
weight than mere allegations, depending on the expert and the quality of the report).
If a party ﬁles a report (normally along with one of its written briefs, for example, the party’s statement of claim),
then the court will serve such report (along with the submission) on the counterparty. Normally, an expert report
would cover factual issues in the ﬁeld of the expert’s peculiar expertise, for example, valuation of real estate or of
a business. The expert may give his or her opinion verbally (in a hearing) or, more commonly, by way of a written
expert report. It is also possible to have expert reports regarding issues of law, in particular regarding foreign (nonSwiss) law that might apply to a certain matter. Expert reports relate to a disputed fact or facts that are relevant and
necessary to decide the matter and where the court does not have the necessary speciﬁc knowledge.

6.3

Do experts give evidence at trial? If so, how?

Experts may give written or oral evidence. In most cases, they would issue a written expert report. There is no crossexamination in court litigation in Switzerland, with regard to both witnesses and experts. It is possible for an expert
to be requested to issue a written expert report and then to be asked by the court to explain that report in a hearing.
The parties are given the opportunity by the court to request an explanation of the written report or to ask additional
questions of the expert.

6.4

How are experts paid and are there any rules to ensure that expert evidence is
impartial?

There is a distinction to be made between an expert who is appointed and instructed by the court, and is thus fully
independent, and an expert report ﬁled by a party where the expert is not independent but is acting on behalf of
a party. An expert appointed by a party would render a report based on the mandate agreement with the party
appointing him or her, and would be paid by such party. An expert appointed by the court, however, is paid by the
court, though the costs of the court-appointed expert will ultimately to be borne by the losing party (in line with the
general court costs and in accordance with the “loser pays” principle; the court will normally request an advance in
order to make sure that the expert’s costs are secured). The court-appointed expert must be impartial; in essence,
the same rules regarding his or her impartiality apply as with regard to the court members.
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7.

ENDING A CLAIM/ALTERNATIVE DISPUTE RESOLUTION (ADR)

7.1

What are the main ways in which a claim may be brought to an end before trial?

An action that has been ﬁled with the court can be brought to an end without going through the whole proceedings
by one of three main ways:
•

The claimant may withdraw his or her action.

•

The respondent may admit the action.

•

The parties may settle the matter (in court).

All three ways bring the case to a full and ﬁnal end, with res iudicata effect.
A claimant may withdraw his or her action (and thus abandon his or her claim) at any time. As a consequence, the
case will then be terminated based on the withdrawal, with res iudicata effect, that is, the same claim can no longer
be brought against the same counterparty. Moreover, in accordance with the general “loser pays” principle, the
claimant will have to bear the court costs and will have to pay compensation for the legal fees of the defendant.
As set out above, once an action has been ﬁled with the court, the court will check whether certain formal
requirements have been met. If they have, then the court will set a deadline for the defendant to comment, that is, to
ﬁle a statement of defence. There is essentially no possibility to request that a claim be struck out on the basis that it
lacks merit at the preliminary stage of the proceedings.

7.2

What ADR procedures are available?

The parties are essentially free to negotiate and settle their case out of court or in court. They may also refer their
case to mediation or to expert determination. In case of out-of-court conciliation or mediation, the parties would
normally ask the court to formally stay (suspend) the proceedings. Swiss courts normally assist with the facilitation
of a settlement – see in particular the standard proceedings before the Zurich Commercial Court, which aim at
achieving a settlement between the parties (see Section 3.2 above).

7.3

Can the court compel the parties to use ADR?

No. As set out above (Section 2.1), in certain cases, reconciliation proceedings before a justice of peace (which aim
to facilitate a settlement) are mandatory, and they may, if the parties agree, be replaced by mediation. In addition,
Swiss courts will normally try to facilitate settlement between the parties. However, the court may not formally
compel the parties to use ADR. The court may not impose negative sanctions for failure to use ADR. If no settlement
can be reached, the court will render a judgment and will impose the normal cost consequences on the parties (in
accordance with the “loser pays” principle, the losing party will have to bear the court costs and will have to pay
compensation for the legal fees of the winning party).
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8.

TRIAL

8.1

What are the main stages of a civil trial? How long would a signiﬁcant commercial
litigation trial last?

In Swiss civil proceedings, there is no real “trial” as in the US or other common law jurisdictions. In particular, in
more complex commercial cases, pleadings are done by way of written brief, and documentary evidence is ﬁled
along with such briefs. The parties and the courts primarily rely on documentary evidence, and witnesses generally
have much less importance than in the US. Hearings with oral pleadings are possible.
The time-frame to reaching a ﬁnal and binding decision varies considerably from court to court. On average, a full
civil proceeding (a written brief for each party and one hearing in which parties plead their case, or two rounds of
written briefs for each party and a ﬁnal hearing) usually takes from one to two years.
Cases dealt with by the Commercial Court in Zurich will usually be completed by way of settlement and within six to
nine months. If no settlement is reached, the court will normally render a judgment within one to two years.
The length of the proceedings normally depends on:
•

The complexity of the case.

•

If witnesses and/or experts are to be heard or not.

•

If the case requires the service of court orders and so on outside of Switzerland.

•

If taking of evidence outside of Switzerland via international legal assistance (Hague Convention on the Taking
of Evidence Abroad) is necessary.

•

The workload of the judge in charge of the ﬁle.

8.2

Are civil court hearings held in public? Are court documents available to the public?

In general, civil court hearings are open to the public, but it is quite rare for people other than the parties or other
people involved to attend. Civil court documents are not normally available to the public. It is possible for a speciﬁc
judgment to be obtained if certain requirements were met, but such judgment would have to be anonymised. In
contrast, all judgments of the Federal Supreme Court are published. Cantonal courts still do not publish their
decisions on a regular basis, though there are exceptions.

9.

REMEDIES

9.1

What are the main remedies available prior to trial? In what circumstances can such
remedies be obtained?

It is possible to apply for interim injunctions, in particular in order to maintain a speciﬁc situation until the court
has rendered the ﬁnal judgment. Injunctions may be obtained before the main proceedings have been instituted
and may also be requested once the main proceedings have started. As set out above, it is possible to request
the counterparty or third parties to produce speciﬁc documents, but only in a limited way, and such document
production would normally only take place during the second stage of the proceedings – the taking of evidence
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phase – that is, once the pleadings have been completed. If certain speciﬁc requirements are met, it is also possible
to request security for legal costs. Urgent remedies may also be obtained without notice to the other party, that is,
on an ex parte basis, but only if there is a real urgency and the case necessitates that the decision be rendered before
the other party is granted its right to be heard.

9.2

What ﬁnal remedies are available at trial?

There is no ﬁxed catalogue of ﬁnal remedies that are available. A claimant may request a speciﬁc performance and/
or damages, injunctions, declarations or the amendment of a contract, or that the court ascertain something and so
on.

10.

ENFORCEMENT

10.1

How is an award of damages enforced if a party fails to make payment voluntarily?

With regard to enforcement of a judgment, a distinction is made in Switzerland between monetary claims and
other claims. To enforce a monetary judgment where the debtor does not pay voluntarily, a claimant would ﬁle a
summons to pay with the debt enforcement ofﬁce, which would then issue a summons to pay to the counterparty.
This procedure would eventually lead to the debt enforcement ofﬁce seizing assets of the debtor or the bankruptcy
of the debtor, as the case may be. In case of a non-monetary judgment, the court would deal with the enforcement,
which, depending on the case, could include imposing criminal sanctions on the counterparty.

11.

APPEALS

11.1

Is it possible for a defeated party to appeal a decision after the close of trial? In what
circumstances will a party be allowed to appeal?

It is possible for a defeated party to appeal a judgment.
In general, there are two appeal instances: from the district court (court of ﬁrst instance) to the cantonal superior
court, and from there to the Federal Supreme Court. The appeal to the cantonal superior court provides for full
scrutiny (as to both facts and law), whilst the appeal to the Federal Supreme Court essentially only allows for a
scrutiny of law; the Federal Supreme Court is basically bound to the facts as established by the cantonal superior
court. A judgment of a commercial court (as established in the cantons of Zurich, Berne, Argovia and St Gall) may
only be appealed against before the Federal Supreme Court (with limited scope, as set out above).
The appeal period is normally 30 days from the day the reasoned judgment was served on the party.

11.2

What is the basic procedure for an appeal?

The basic procedure for an appeal depends on the type of appeal and the court level (see Section 11.1). Whilst it
would be possible for a superior cantonal court to see witnesses, this is hardly ever done in practice. The Swiss
Federal Supreme Court will never see witnesses in appeal matters, considering only the ﬁles of the case (including
the documents ﬁled in the previous instances and the minutes of the witness testimonies).
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12.

COSTS/FUNDING

12.1

How are legal fees ordinarily charged to a client? On an hourly rate?

In most cases, clients are charged on a time-spent basis.

12.2

Are there any restrictions on lawyers entering into “no win, no fee” agreements with
their clients?

“No win, no fee” and contingency fee agreements are not allowed in Switzerland. It is, however, possible to agree on
a success fee element in the sense that counsel will get a top up on his or her fee in case of success, but it is required
that the fee that is payable in any case (regardless of the outcome) must at least cover any and all costs of counsel
and must also contain some proﬁt element.
In essence, such arrangements are possible with regard to all claims and in any circumstances.

12.3

Is it permissible for a third party to fund a claim? Are there any restrictions on the use
of such funding?

Third party funding is permitted. As long as the party to the proceedings is directly funded by a third party, no limits
apply. Third party funding might, however, interfere with the independency rule for counsel mandated to represent
their client’s interest. In that case, the rules of professional conduct might prohibit counsel from entering into a
correspondingly funded client relationship.

12.4

Is it possible to obtain insurance which will cover the costs of bringing the claim?

It is possible to obtain insurance that will cover the costs of bringing a claim.

12.5

Can the court order a losing party to pay a winning party’s costs? If so, in what
circumstances and to what extent?

In Switzerland, the “loser pays” principle applies. The losing party has to bear the court costs and pay compensation
for the legal fees of the winning party. Both the court costs and the compensation for the legal fees are determined
by the court, usually in accordance with a tariff, which normally depends on the amount at stake.
Depending on the amount at stake, it is therefore possible that the amount payable as compensation for legal fees
is higher or lower than the actual costs incurred. It depends on the canton and the respective court practice whether
the court actually requests information on the legal fees incurred. In the Canton of Zurich, for example, the court
would not normally ask for costs statements and so on, but would simply ﬁx the amount of the compensation for
legal costs based on the amount at stake in accordance with the tariff.

12.6

Can the court make an order providing security for costs prior to permitting a claim to
proceed? If so, what are the circumstances in which such an order is possible?

The claimant has to pay an advance on court costs. Security for legal costs of the defendant is only available in
speciﬁc circumstances, in particular:
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•

If the claimant is not based in Switzerland and there is no treaty that would exempt the claimant from providing
security for legal costs.

•

If the claimant is bankrupt.

•

If the claimant has not paid the court costs of previous proceedings.

•

If there are other reasons that establish a real risk that the claimant will not pay compensation for legal costs.

13.

COLLECTIVE ACTIONS

13.1

Can claimants with similar claims bring a collective action against an alleged
wrongdoer?

The Swiss legal system does not provide for class actions or collective redress. Multi-party actions are, however,
allowed (that is, several claimants with identical or similar claims may join together and ﬁle one action).

13.2

Is the procedure for bringing a collective action different to the procedure for a normal
claim?

The Swiss legal system does not provide for class actions or collective redress. The procedure for multi-party actions
is essentially the same as that for a normal claim.

14.

OTHER SPECIAL FEATURES

14.1

Are there any other special features of the commercial litigation regime that litigants
should be aware of?

No.

14.2

Are there any forthcoming changes to commercial litigation practice in your jurisdiction
or any proposals for reform?

There is currently a discussion going on as to whether Switzerland should introduce collective redress mechanisms
or not. Whilst a few years ago, in its report explaining the new Civil Procedure Code (which entered into effect in 2011),
the government held that such mechanism would be “alien to Swiss law”, a recent draft act for ﬁnancial services
provided for certain collective redress mechanisms. However, this met with quite a lot of criticism. Potentially, over
the years, certain collective redress mechanisms are likely to be introduced, but they will certainly not reﬂect all of
the features of collective redress in the US.
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