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ARBITRATION NEWS & NOTES 
PRACTICAL GUIDANCE FOR ARBITRATORS AND COUNSEL ON 
VALUE ADDED TAX IN ARBITRATION PROCEEDINGS  

JAN OLE LUUK* 

The impact of the Swiss VAT Act 2010 and the implementation of 
the VAT Package in the EU 

Introduction 
In a gem of a judicial comment on the alleged simplicity of the modern 

VAT system, Lord Justice Sedley sardonically remarked: “Beyond the 
everyday world … lies the world of VAT, a kind of fiscal theme park in which 
factual and legal realities are suspended or inverted. In this complex parallel 
universe …relatively uncomplicated solutions are a snare and a delusion”1. 

Given the inherent complexity of tax law, and given the involvement in 
arbitration of multiple parties, including arbitrators, which may be 
established in different countries, whilst the place of arbitration may be in 
another country, it is not surprising that occasionally arbitrators are at loss 
when trying to determine the correct VAT treatment of their fees. 

The good news is that, with proper guidance, answering the practical 
question “Should I be charging VAT?” is easier and simpler than it might 
seem – at least for arbitrators and counsel domiciled in Switzerland. 

Arbitrators’ fees 

New Swiss VAT rules 
With the aim to avoid a potential distortion of ‘competition’ between 

state courts and arbitral tribunals, arbitrators’ fees were formerly treated like 
court fees and, as a consequence, explicitly excluded from the scope of VAT, 
until 31 December 20092. 

                                                      
* LL.M., Certified VAT Expert, Attorney at Law & Counsel with Walder Wyss & Partners Ltd., Zurich. 
1 Court of Appeal (England and Wales), judgment of 9 October 2001 in Royal and Sun Alliance 

Insurance Group Plc v. Commissioners of Customs & Excise, Case No: A3/2000/3463, STC [2001] 
1476 at 54/58. 

2 Federal Act on Value Added Tax of 2 September 1999, OJ [2000] 1300, Art. 23(1). 
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On 1 January 2010, a completely revised VAT Act came into effect3. It 
provides that arbitration services are VAT exempt without credit for input 
tax4. In other words, arbitration services are not excluded altogether, but by 
default do not attract Swiss VAT. 

VAT exemption is a mixed blessing. Although arbitrators do not have 
to account for and charge VAT on their fees, they are also restricted from 
recovering the VAT they pay on associated costs (input tax). In order to 
avoid such input tax leakage, arbitrators registered for VAT purposes are 
entitled to waive the exemption5. This option to tax effectively gives 
arbitrators the right to decide whether their services are going to be standard 
rated or exempt. The decision to exercise the option to tax and charge VAT 
does not increase arbitration costs for parties with a right of full recovery of 
input tax and, at least under such circumstances, should be considered. 

The aforementioned rules only apply where the arbitration services in 
question are rendered within the Swiss territory according to the Swiss VAT 
rules on territorial allocation, generally referred to as the place-of-supply 
rules. According to these rules, factual and legal realities such as the place of 
arbitration, the place of establishment or residence of the arbitrator(s) and the 
business or non-business status of the parties are immaterial and can be 
completely ignored. From a Swiss VAT point of view, the treatment entirely 
depends on where the parties to the arbitration are established6.  

If a party is established in Switzerland, the respective arbitrators’ fees 
– whether the arbitrator is established in Switzerland or abroad – are within 
the territorial scope of Swiss VAT (but exempt)7. Conversely, if a party is 
established outside the Swiss territory, the respective arbitration services are 
outside the territorial scope of Swiss VAT8; foreign VAT may apply. 
However, as we shall see below, under no circumstances is a Swiss arbitrator 

                                                      
3 Federal Act on Value Added Tax of 12 June 2009, OJ [2009] 5203 (VATA 2010). 
4 VATA 2010, Art. 21(2)(#29). 
5 VATA 2010, Art. 22(1). 
6 VATA 2010, Art. 8(1). 
7 Theoretically, also an arbitrator established outside Switzerland could opt to tax his services to a 

Swiss party, register, charge and account for VAT in Switzerland. A party established in Switzerland 
will not, however, become liable to account for VAT under the Swiss reverse charge regime for 
services purchased from abroad (VATA 2010, Art. 45 and VATR 2010, Art. 109(1)). 

8 In this case an option to tax is not available. However, due to a last minute change in the Value Added 
Tax Regulation of 27 November 2009, OJ [2009] 6743 (VATR 2010), Swiss arbitrators are entitled to 
recover input tax on associated costs, if they had opted to tax a (hypothetical) corresponding service 
within the Swiss territory (VATR 2010, Art. 60). 
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required to charge and account for VAT on his or her fees in any of the 27 
EU member states9.  

Revised EU VAT rules 
The Recast VAT Directive 2006/112/EC10 does not list arbitration 

services as mandatorily or optionally exempt from VAT. Arbitration services 
(deemed to be) rendered within the territory of a given EU member state are 
standard rated in that member state11. 

On 1 January 2010, the EU has introduced two new default rules for the 
place-of-supply of services as part of the EU VAT Package12, one for business-
to-business (B2B) and one for business-to-consumer (B2C) services: 

– B2B services are deemed to be rendered at the place where the 
service recipient is established13; 

– B2C services are deemed to be rendered at the place where the 
service provider is established14. 

These rules also apply with respect to arbitration services and, in the 
B2B context, provide for the long-sought departure from the von Hoffmann 
place-of-supply rules15. In von Hoffmann, the ECJ held that arbitration 
services are taxable at the place where the arbitrator is established with odd 
consequences for arbitral tribunals composed of arbitrators with a place of 
business in different countries. However, the von Hoffmann jurisprudence is 
still valid for B2C arbitration services. Hence, although arbitrators domiciled 
in the EU will welcome the partial legislative reversal of von Hoffmann, they 
are now faced with the potentially knotty problem of identifying the business 
or non-business status of a respective party and with the chore of additional 
reporting obligations16. This is not, however, an issue for Swiss arbitrators: 

                                                      
9 See footnote 19 on the possible effects of the optional effective-use-and-enjoyment override rule 

under EU legislation. 
10 Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax, OJ 

L 347 of 11 December 2006. 
11 Standard rates range from 15% (minimum standard rate, Directive 2006/112/EC, Art. 97(1)) to 25%. 
12 Council Directive 2008/8/EC of 12 February 2008 amending Directive 2006/112/EC as regards the 

place of supply of services, OJ L 14 of 20 February 2008. 
13 Directive 2006/112/EC, new Art. 44. 
14 Directive 2006/112/EC, new Art. 45. 
15 ECJ judgement of 16 September 1997 in Bernd von Hoffmann v. Finanzamt Trier, Case C-145/96, 

[1997] ECR I-4857. 
16 See Council Directive 2008/117/EC of 16 December 2008 amending Directive 2006/112/EC to 

combat tax evasion connected with intra-Community transactions, OJ L 14 of 20 January 2009.  
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If a Swiss arbitrator renders arbitration services to a party established 
in any EU member state and the respective party qualifies as a business 
customer17, the arbitration fees are subject to VAT in that member state 
(default B2B place-of-supply rule). However, the Swiss arbitrator is not 
required to charge and account for EU VAT. The VAT liability is statutorily 
reversed to the party as the service recipient, i.e. the party has to self-assess 
local EU VAT under the reverse charge regime18. If the party does not qualify 
as a business customer, the arbitration services are outside the territorial 
scope of EU VAT (default B2C place-of-supply rule) and, again, there is no 
requirement to charge and account for VAT in the EU19.  

Counsel fees 
Contrary to the VAT treatment of arbitrators’ fees, counsel fees for 

client representation in arbitration proceedings are not exempt from VAT in 
Switzerland. The applicable Swiss place-of-supply rules are, however, 
identical. If a client is established in Switzerland, counsel fees are within the 
territorial scope of Swiss VAT and attract VAT at the standard rate of 
7.6%20. If the attorney is VAT-registered in Switzerland, the VAT liability 
rests with the attorney; he or she must charge and account for Swiss VAT on 
his or her fees. Conversely, if the attorney is established abroad and not 
registered for VAT in Switzerland, the VAT liability is reversed to the client 
under the reverse charge regime21. Counsel fees are outside the territorial 
scope of Swiss VAT, if the client is established abroad22. 

                                                      
17 That is a “taxable person” within the meaning of Directive 2006/112/EC, Art. 9 or a person registered 

for VAT in any EU member state. 
18 Directive 2006/112/EC, new Art. 196. 
19 Under Directive 2006/112/EC, new Art. 59a(b), in order to prevent double taxation, non-taxation or 

distortion of competition, EU member states may, with regard to services the place of which is 
deemed outside the EU according to the new Art. 44, 45 and 59, consider the place of supply as being 
within their territory, if the effective use and enjoyment of the services takes place within their 
territory. In other words, if such optional effective-use-and-enjoyment override rule is implemented in 
national VAT legislation, an EU member state could shift the place of supply from the place where the 
service provider is established (default B2C place-of-supply rule) to the place where the services are 
effectively used and enjoyed. However, the author deems it highly unlikely that such override rule 
would be applied with respect to arbitration services. 

20 The standard rate of VAT will temporarily increase to 8.0% from 1 January 2011 until 31 December 2017. 
21 VATA 2010, Art. 45(1)(a) and (2). A noteworthy difference to the reverse charge in the EU 

(according to Directive 2006/112/EC, new Art. 196) lies in the fact that the client does not need to 
qualify as a taxable person. However, the reverse charge only kicks in for non-taxable persons, if the 
fees are above CHF 10,000 per calendar year. 

22 Although outside the territorial scope, such counsel fees give the right to recover input tax on 
expenses incurred in the course of client representation. 
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From 1 January 2010, counsel fees and arbitrators’ fees receive 
essentially the same VAT treatment in the EU. It should be noted, however, 
that the new default rules for the place-of-supply of services outlined above 
do not apply to attorneys’ services, if they are provided to a non-business 
client who is established in a non-EU country, including Switzerland. Under 
such circumstances the services are deemed to be rendered at the place where 
the service recipient is established (derogation from the default B2C place-
of-supply rule)23. 

Summary 
The following tables24 should provide a useful compass to arbitration 

practitioners and allow for a confident navigation in the world of VAT as it 
applies to them. 

Table 1.1: Swiss arbitrators’ fees 

Arbitrator Party 
Place of establishment or residence 
CH CH EU non-EU  
Fees within Swiss 
VAT scope? Yes No No 

Swiss VAT 
chargeable? Noa No No 

Fees within EU 
VAT scope? No B2B:  

Yesb 
B2C:  
Nob No 

EU VAT 
chargeable? No Noc No No 
a)  Option to tax, if arbitrator has status as a taxable person 
b)  Possible effective-use-&-enjoyment override in EU member state 
c)  VAT liability in EU member state statutorily reversed to party 

 

                                                      
23  Directive 2006/112/EC, new Art. 59. 
24 In the tables “EU-1” stands for any of the 27 EU member states; “EU-2” stands for another EU 

member state (other than EU-1). 
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Table 1.2: Swiss counsel fees 

Counsel Client  
Place of establishment or residence 
CH CH EU non-EU  
Fees within Swiss 
VAT scope? Yes No No 

Swiss VAT 
chargeable? Yesa No No 

Fees within EU 
VAT scope? No B2B:  

Yesb 
B2C:  
Nob No 

EU VAT 
chargeable? No Noc No No 
a)  Assumption: attorney is registered for VAT in Switzerland 
b)  Possible effective-use-&-enjoyment override in EU member state 
c)  VAT liability in EU member state statutorily reversed to client 

 

Table 2.1: EU arbitrators’ fees 

Arbitrator  Party 
Place of establishment or residence 
EU-1 CH EU-1 EU-2 non-EU  
Fees within Swiss 
VAT scope? Yes No No No 

Swiss VAT 
chargeable? Noa No No No 

Fees within EU-1 
VAT scope? 

B2B:
Nob 

B2C:
Yesb Yes B2B: 

No 
B2C: 
Yes 

B2B: 
Nob 

B2C: 
Yesb 

EU-1 VAT 
chargeable? No Yes Yes No Yes No Yes 

Fees within EU-2 
VAT scope? No No B2B: 

Yes 
B2C: 
No No 

EU-2 VAT 
chargeable? No No Noc No No 
a)  Option to tax, if EU arbitrator registers for VAT in Switzerland 
b)  Possible effective-use-&-enjoyment override in EU-1 
c)  VAT liability in EU-2 statutorily reversed to party 
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Table 2.2: EU counsel fees 

Counsel Client 
Place of establishment or residence 
EU-1 CH EU-1 EU-2 non-EU 
Fees within Swiss 
VAT scope? Yes No No No 

Swiss VAT 
chargeable? Noa No No No 

Fees within EU-1 
VAT scope? Nob Yes B2B: 

No 
B2C: 
Yes Nob 

EU-1 VAT 
chargeable? No Yes No Yes No 

Fess within EU-2 
VAT scope? No No B2B: 

Yes 
B2C: 
No No 

EU-2 VAT 
chargeable? No No Noc No No 
a)  Swiss VAT liability statutorily reversed to client, unless EU counsel is registered for 
 VAT in Switzerland 
b)  Possible effective-use-&-enjoyment override in EU-1 
c)  VAT liability in EU-2 statutorily reversed to client 
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