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Homburger has a multidisciplinary team of proven em-
ployment law specialists. The lawyers in the practice group 
each focus on one of the following areas: legal transactions, 
litigation, tax and social security law. Particular expertise 

includes restructuring and reorganisation, manager con-
tracts, employee participation programmes, representing 
employers in employment law disputes and privacy and 
protection of trade secrets.

authors
Balz Gross is a partner whose employ-
ment practice focuses on advice on top 
management compensation, including 
bonus schemes, and related litigation and 
arbitration. Recognised as a leading 
individual in employment, litigation and 

arbitration in the relevant directories, he is also the deputy 
head of Homburger’s dispute resolution practice team, a 
member of the Zürich Bar Association and European 
Employment Lawyers Association, and has a Master’s 
degree from Harvard.

Gregor Bühler is a partner whose employ-
ment law practice focuses on litigation 
relating to termination of employment 
agreements, negotiation of settlement 
agreements with employees and data 
protection and trade secret-related issues 

in employment law relationships. Gregor is also a member 
of Homburger’s dispute resolution practice and co-head of 
the IP/IT practice team. He is a member of the Zürich Bar 
Association and the employment law committee of the 
International Bar Association, with experience in employ-
ment law, dispute resolution and IP/IT law.

Sergio Bortolani is an associate, and 
advises clients with respect to all areas of 
employment law, with a focus on the 
transactional aspects, such as questions 
with respect to transfer of undertakings, 
employee information and consultation, 

employee participation plans and pension law aspects of 
transactions. A member of the Zürich Bar Association and 
its practice group on employment law, he is experienced in 
M&A, capital markets, corporate, employment and IP law.

irène Suter-Sieber is an associate, and 
frequently represents clients in employ-
ment disputes before Swiss courts. 
Further, she advises clients with respect to 
all areas of employment law, particularly 
with respect to the termination of employ-

ment relationships and regarding the enforceability of 
bonus/incentive plans. A member of the Zürich Bar 
Association, her work includes assistance to implement 
new employment terms and she is experienced in interna-
tional commercial dispute litigation and arbitration, as 
well as employment, IP and data protection law.

1. terms of employment

1.1 contractual relationship
An individual employment relationship requires mutual 
expression of intent of employer and employee whereupon 
the employee agrees to undertake work in the service of the 
employer and the employer undertakes to pay him or her a 
salary. The essentialia include the type of work, the payment 
of a salary and that the work is performed in the service of 
the employer for a continued period of time. However, for 
the employment contract to become valid and binding, it is 
not necessary to define the amount of the salary, the term of 
the contract, or working hours. 

The employment contract is not subject to any specific for-
mal requirements (except for an apprenticeship contract and 
seamen’s employment contracts). An employment contract 
is even deemed concluded when the employer accepts the 
performance of work over a certain period that in the cir-

cumstances could reasonably be expected only in exchange 
for salary. Nevertheless, for the sake of legal certainty and 
for the protection of the employee, several individual agree-
ments on specific terms of employment need to be in writing 
to become valid, such as exclusion of monetary compen-
sation of overtime work, derogation from statutory default 
rules on sick pay, modification of statutory default rules on 
length of probationary period and notice period or an agree-
ment on post-contractual non-compete obligation.

1.2 compensation and work hours
Minimum wage and overtime regulations
The determination of the wage is subject to the parties’ ne-
gotiations. The law in principle does not fix any minimum 
wages. 

There is no statutory minimum wage. On 18 May 2014, the 
Swiss people clearly voted against a new law that intend-
ed to implement a general minimum wage of CHF4,000. 
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While mandatory collective bargaining agreements provide 
for minimal pay in certain industries, the wages effectively 
paid in these industries are very often above this minimum.

Limitations on working hours
Working hours are subject to public law limitations. These 
bear on the number of working hours, the beginning and 
ending of the working day, the provisions of breaks dur-
ing working time, etc. These rules are mainly set out in the 
Swiss Labour Act and accompanying ordinances (the “La-
bour Act”). However, the provisions on working hours and 
resting times under the Labour Act are not applicable to all 
employees. Most importantly, these provisions are inapplica-
ble to employees who perform a senior managerial function, 
employees who are engaged in an academic or independ-
ent artistic activity and junior doctors, teachers at private 
schools and teachers, social workers, educators and wardens 
in institutions.

Special rules on working hours and resting times apply to 
categories of enterprises for which it is admitted that it is 
difficult to comply with the provisions of the Labour Act, 
such as hospitals, chemists’ shops, hotels, restaurants, bak-
eries, undertakings in the tourist, entertainment and sports 
industries, editorial offices of newspapers, etc. These rules 
are not dealt with here. The following paragraphs cover the 
general rules on working hours and resting times. 

Overtime and extra work
“Normal working hours” are defined in individual work con-
tracts, in the company’s regulations or in collective bargain-
ing agreements. In most Swiss companies, normal working 
hours vary between 40 and 44 hours per week. The Labour 
Act fixes the “maximum working hours” for workers em-
ployed in industrial enterprises and white-collar workers as 
well as sales staff in large retail undertakings at 45 hours a 
week and for other workers – which includes workers in the 
construction and craft trades, commerce, and sales staff in 
small retail undertakings – at 50 hours a week. 

The weekly working hours that exceed the normal working 
hours constitute “overtime.” The weekly working hours that 
additionally exceed the maximum working hours are “extra 
work.” 

If overtime is required, the employee is obliged to perform 
such overtime to the extent that he or she is able and may 
conscionably be expected to do so. The parties may agree 
that the employee is compensated for overtime worked by 
time off in lieu of at least equal length. If the overtime is not 
compensated by time off in lieu, the employer must compen-
sate the employee for the overtime worked by paying 125% 
of the normal salary. However, it may also be agreed in writ-
ing or under a standard employment contract or collective 

employment contract that overtime is not compensated at 
all, neither by time off in lieu nor extra pay.

As regards extra work, the Labour Act imposes strict regu-
lations. Maximum working hours shall be exceeded only 
in exceptional cases; in particular, (i) in case of urgency or 
an extraordinary volume of work, (ii) for stocktaking, clos-
ing of accounts and effecting of liquidation, or (iii) for the 
prevention or elimination of operational disruptions, in so 
far as the employer cannot be reasonably expected to take 
other measures. Such extra work must not exceed two hours 
a day and 170 hours a year (140 hours for employees with 
a maximum of 50 working hours). For extra work, the em-
ployer must pay the employee a salary premium of at least 
25%; however, for employees with a maximum of 45 work-
ing hours, this applies only to extra work that exceeds 60 
hours per calendar year. If, in agreement with the individual 
employee, extra work is compensated by time off in lieu, no 
premium is payable.

The Swiss Parliament has a project to revise the law and 
abolish the weekly working hour maximum for highly paid 
executives and highly qualified expert employees.

Daily working hours, breaks and resting time
Work performed between 6am and 8pm is deemed to be day 
work; work performed between 8pm and 11pm is evening 
work. No permit is required for day and evening work. Even-
ing work may be introduced by the employer after consulta-
tion with the employees’ representatives in the undertaking, 
or, if no such representatives exist, with the affected employ-
ees. The day and evening work of each employee, including 
breaks and overtime, must lie within a period of 14 hours. 

Work is to be interrupted by breaks of the following mini-
mum duration: a quarter of an hour if the daily working 
time exceeds five and a half hours, half an hour if the daily 
working time exceeds seven hours and one hour if the daily 
working time exceeds nine hours. 

As a rule, employees must be allowed a daily resting time 
of at least 11 successive hours. The weekly resting time is 
fixed at one and a half days per week, which usually includes 
Sundays. 

night work and sunday work
Night work and Sunday work (including work on public 
holidays) is in principle prohibited. However, the competent 
cantonal or federal authorities may permit night and Sunday 
work if it is indispensable for technical or economic reasons, 
or an urgent need is demonstrated. The employer shall not 
require the employee to engage in night work without his 
or her consent. 
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Regulatory requirements and limitations regarding ex-
ecutive compensation
Ordinance against Excessive Compensation in Listed Com-
panies
On 3 March 2013, the Swiss people approved a popular ini-
tiative imposing restrictions on executive compensation in 
listed companies (the “Minder Initiative”). Subsequently, the 
Swiss government transposed the referendum into a more 
detailed and specific implementing legislation: the Ordi-
nance against Excessive Compensation in Listed Compa-
nies (the “Ordinance”). The Ordinance entered into force 
on 1 January 2014. One of its main objectives is to empower 
shareholders vis-à-vis the executive management in say on 
pay.

The Ordinance applies to all Swiss joint stock companies 
whose shares are listed on a Swiss or foreign exchange. Fur-
ther, only the compensation of the members of the board of 
directors, the executive management and the advisory board 
is subject to the Ordinance. Hence, the Ordinance applies to 
a small proportion of Swiss employers and only to selected 
employees. 

One of the most important requirements of the Ordinance is 
the obligation of the companies to carry out a binding vote 
on compensation. The shareholders’ meeting must annually 
and separately vote on the aggregate amount of compensa-
tion for the members of the board of directors, the executive 
management and the advisory board. However, the Ordi-
nance does not impose a cap on remuneration. 

One of the main goals of the Minder Initiative was to abolish 
“golden parachutes” or “golden handshakes” that are made ex 
gratia, ie, without any specific consideration or performance 
given by the affected officer. Accordingly, the Ordinance pro-
hibits selected compensation arrangements. This includes 
severance payments provided for contractually or in the 
articles of association. In contrast, compensation due until 
the termination of a contractual relationship remains per-
mitted. Further, the Ordinance prohibits advance compensa-
tion (eg, advance salary payments); incentive payments for 
restructurings within the group; loans, credits and pension 
benefits not based on occupational pension schemes; and 
performance-based compensation not provided for in the 
articles of association as well as equity securities and con-
version and option rights awards not provided for in the 
articles of association. Compensation for a loss of entitle-
ments with the previous employer, incentive payments for 
transactions outside the group, post-contractual advisory 
agreements, statutory severance pay and compensation at 
fair market value for non-competition clauses are still al-
lowed. Such compensation requires, however, approval at 
the shareholders’ meeting. 

Under the Ordinance, the board of directors shall issue 
on an annual basis a written compensation report, which 
must disclose, in particular, all compensation awarded by 
the company, directly or indirectly, to current members of 
the board of directors, the executive management and the 
advisory board. The report must be reviewed by the auditors 
and disclosed to the shareholders. 

Contractual agreements that constitute an infringement of 
the Ordinance are null and void. Offences against the Ordi-
nance are subject to criminal law sanctions going as far as 
imprisonment. 

Minimum standards for remuneration schemes of finan-
cial institutions
On 1 January 2010, the Swiss Financial Market Supervisory 
Authority (“FINMA”) enacted Circular 2010/1 on Remu-
neration Schemes (the “Circular”). The Circular defines 
minimum standards for the design, implementation and 
disclosure of remuneration schemes in financial institutions. 
On 22 September 2016, FINMA amended the Circular so as 
to, inter alia, release smaller institutions from some of the 
provisions. The amended Circular will enter into force on 
1 July 2017. The following considerations are based on the 
amended Circular. 

The Circular applies to banks, securities traders, financial 
groups and conglomerates, insurance companies and insur-
ance groups, and conglomerates that are subject to Swiss 
financial market supervision. In addition, the Circular is ap-
plicable to domestic and foreign subsidiaries, and branches 
of such institutions provided these subsidiaries and branches 
are mandatorily included in consolidations. The implemen-
tation of the principles of the Circular is mandatory for (i) 
banks, securities traders, financial groups and conglomerates 
that are required under the applicable capital adequacy rules 
to maintain equity capital of at least CHF10 billion (CHF2 
billion until 30 June 2017), and (ii) insurance companies, 
groups and conglomerates that are required to hold equity 
capital amounting to at least CHF15 billion in line with the 
risks to which they are exposed. For firms that do not meet 
these threshold values, the implementation of the principles 
of the Circular is not mandatory, but it is recommended that 
the Circular is taken into account as best practice guidelines.

The main principles of the Circular include the following:

•	the remuneration scheme of the firm must be simple, trans-
parent, enforceable and oriented towards the long term;

•	the firm’s independent control functions and experts must 
be involved in designing and applying the remuneration 
scheme;

•	the structure and level of remuneration must be aligned 
with the firm’s risk policies and designed so as to enhance 
risk awareness;
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•	variable remuneration must be funded through the long-
term economic performance of the firm and granted ac-
cording to sustainable criteria; and

•	deferrals must link remuneration with the future develop-
ment of performance and risk.

1.3 Other terms of employment
The employee’s duty of confidentiality and non-dispar-
agement
Besides his or her duty to carry out the work assigned to 
him or her with due care, the employee is bound loyally to 
safeguard the employer’s legitimate interests. 

The duty of loyalty includes the employee’s obligation of 
non-disparagement, such as derogatory comments about 
the employer towards work colleagues or third parties. 

Another consequence of the duty of loyalty is the employee’s 
obligation not to exploit or reveal confidential information 
obtained while in the employer’s service, such as manufac-
turing or trade secrets. The employee remains bound by such 
duty of confidentiality even after the end of the employment 
relationship to the extent required to safeguard the employ-
er’s legitimate interests. 

Vacation and justified leaves
Annual Vacation
The employer must allow the employee during each year of 
service at least four weeks’ paid holiday and five weeks’ paid 
holiday for employees and apprentices under the age of 20.

absence from work due to illness, accident, legal obliga-
tions or public duties
Where the employee is prevented from working by personal 
circumstances for which he or she is not at fault – such as 
illness, accident, statutory obligations or public duties – the 
employer must pay the employee’s salary for a limited time, 
including fair compensation for lost benefits in kind, pro-
vided the employment relationship has lasted or was con-
cluded for longer than three months. Statutory obligations 
and public duties include military service and civil service 
for conscientious objectors, and such public duties as fall on 
members of a public authority, a communal council, a jury, 
a witness, etc.

The duration of payment during absence mainly depends on 
the duration of employment. During the first year of employ-
ment, the employer must pay three weeks’ salary. After the 
first year of employment has been completed, the wage is 
paid for a longer period of time, but this period is not fixed 
in the Swiss Code of Obligations (“CO”). The courts usually 
apply scales (eg, Berne scale, Basle scale, Zurich scale) fixing 
the duration of payment of wages during absence. Under 
these scales, the period during which a wage is paid may 

be as long as six months after the 20th year of employment. 
However, these scales are not binding. 

Required leaves
Maternity leave
After giving birth, a female employee is entitled to at least 
partially paid maternity leave of 14 weeks. 

Leave for extra-curricular youth work
During each year of service, the employer must grant em-
ployees under the age of 30 unpaid leave of up to one work-
ing week for the purpose of carrying out unpaid leadership, 
care or advisory activities in connection with extracurricular 
youth work for cultural or social organisations and for re-
lated initial and ongoing training.

Other justified leaves
In addition to the above, the employer must allow the em-
ployee the customary hours and days off work, and, once 
notice has been given to terminate the employment relation-
ship, the time required to seek other employment. 

The customary hours and days off work include, in particu-
lar, family events such as marriage, the birth of a child (for 
fathers; mothers benefit from maternity leave, see above), 
visiting sick close relatives, the death of close relatives and 
moving house. Further, on presentation of a medical cer-
tificate, the employer must grant employees with family re-
sponsibilities a leave period of up to three days to care for 
sick children. Additionally, the employer has to grant leave 
of absence for urgent doctor’s appointments, visits at govern-
ment offices unless an appointment outside office hours is 
possible, attendance of religious events, etc. However, hair-
dresser visits, sports activities or club events do not qualify 
as customary hours off work. 

For employees who are paid weekly or monthly, the custom-
ary hours and days off work are fully paid unless otherwise 
agreed. This is not the case for employees who are paid on 
an hourly or piecework rate unless the rules on absence from 
work due to illness, etc apply. 

2. employee Representation/Unions

2.1 Unions
In Switzerland, the trade union movement is not unified. The 
two most important organisations are the Swiss Confedera-
tion of Trade Unions (“Schweizerischer Gewerkschaftsbund”) 
and Travail Suisse. The Swiss Confederation of Trade Unions 
forms an umbrella confederation that covers 16 single trade 
unions and represents a total of 380,000 workers. Travail 
Suisse covers 11 unions and represents 150,000 members. 
Hence, today only about 11% of employed persons (of a total 
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of approximately 4,500,000) are organised in the two most 
important umbrella organisations.

Nevertheless, the influence of trade unions has been – and 
still is – great. The trade unions created many institutions 
for the benefit of workers, such as unemployment insurance. 
Further, the trade unions negotiate and conclude collective 
bargaining agreements and exercise political influence on 
legislation. 

2.2 Union elections/representation
According to the Act on Information and Consultation of 
Workers, in enterprises with at least 50 workers, the latter 
may elect representatives (“works councils”). A fifth of the 
workforce (or 100 employees) can ask for a vote and if the 
majority of the voting employees support the request, elec-
tions have to take place. The election will be organised by the 
employer and the employees jointly. The employee represen-
tation shall include at least three persons.

For enterprises with fewer than 50 employees, workers act 
as representatives.

The employee representation safeguards the workers’ in-
terests vis-à-vis their employer and regularly informs the 
employees on its activities. As a rule, employee representa-
tion does not have a right of co-decision but only a right to 
information and consultation. The employer has to inform 
the employee representatives on all matters on which they 
need information to fulfil their tasks and they have to be 
consulted on security at work and health protection, collec-
tive dismissals, transfer of undertakings, etc. 

3. Restrictive covenants

3.1 noncompetition clauses
During the employment relationship the employee must not 
perform any paid work for third parties in breach of his or 
her duty of loyalty, in particular if such work is in competi-
tion with the employer. The parties may also agree on post-
contractual non-competition obligations. Post-contractual 
non-competition clauses are, however, only valid and en-
forceable if they meet the following conditions:

•	the employee must have had access to the employer’s cus-
tomers or manufacturing or business secrets, where a secret 
is something the employer wishes to keep from the knowl-
edge of competitors and only few people know of;

•	the information obtained by the employee could seriously 
harm the employer;

•	the employee must be fully legally capable, ie, a minor em-
ployee may not sign, personally or through his or her legal 
representative, a non-competition clause;

•	the non-competition clause must be in written form, coun-
tersigned by the employee; and

•	as the prohibition against competition must not harm the 
employee’s earning prospects, such clauses must be reason-
ably limited with regard to their duration (a maximum of 
three years is generally considered to be reasonable), the 
place where they should apply and the type of operation 
covered. 

Additionally, if the employer terminated the employment 
without a valid reason or if the employee terminated the 
employment for a valid reason for which the employer is 
responsible, the non-competition clause will become null 
and void.

General standards for terms
A post-contractual non-competition clause obliges the em-
ployee to refrain from competing against his or her employer 
in any matter after the termination of the employment re-
lationship. In particular, the employee must refrain from 
operating a competing business on his own account, from 
working for such businesses and from having an interest in 
such a business. A competing business is considered to be 
one operating in the same business field and that appeals to 
the same customers. 

The prohibition against competition terminates at the end 
of the agreed time or if the employer no longer has a sig-
nificant interest in maintaining the non-competition clause, 
eg, when the employer changes its field of business or if the 
former business secret becomes widely known. 

In case of a violation of the non-competition clause, the 
employer may ask for financial compensation for the loss 
suffered. Furthermore, the parties often agree to a contrac-
tual penalty. Unless otherwise agreed upon in written form, 
the employee can free themselves from the non-competition 
obligation by paying the contractual penalty, but is still liable 
for further damages caused. 

consideration for a post-contractual non-competition 
clause
An independent consideration in the sense of an additional 
payment by the employer to the employee (eg, in the form of 
a bonus) is not required but generally increases the chances 
that the non-competition clause may be enforced. 

3.2 nonsolicitation of employees provisions
Due to the employee’s duty of loyalty, a solicitation of em-
ployees during the existence of the employment contract is 
not allowed. 

After the contract has ended, the employee may generally 
solicit employees of the former employer, unless the par-
ties agreed upon a non-solicitation provision. Such provi-
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sions must be in writing and are subject to the same pre-
conditions as the non-competition clause, ie, they must be 
reasonably limited with regard to duration, place and type 
of operation, the employee must have had access to the em-
ployer’s customers or manufacturing or business secrets, and 
the secret information obtained by the employee could seri-
ously harm the employer. The courts are generally reluctant 
to accept such clauses. Also, the same reasons as for the ter-
mination of non-competition clauses apply: the provision 
lapses if the employer’s significant interest in maintaining the 
non-competition clause has ceased. The clause also becomes 
void if the employer terminated the employment without a 
valid reason or if the employee terminated the employment 
for a valid reason for which the employer is responsible.

In the case of violating the non-solicitation clause, the em-
ployee is liable for damages caused.

3.3 nonsolicitation of customers provisions 
The solicitation of even single customers is also considered 
to be a form of competition. Therefore, the non-solicitation 
of customers is subject to the restrictions as described above 
for non-competition clauses. 

4. Data Privacy Laws

4.1 General overview 
The CO in its Article 328b and the Swiss Federal Act on Data 
Protection introduced provisions on employee’s privacy. Ac-
cording to these provisions, the employer may process data 
concerning the employee only to the extent that this data 
relates to the employee’s suitability to fulfil his or her job or 
is necessary to perform the contractual duties. Such data 
must have a close connection to the employment. Further-
more, the processing of data must be carried out in good 
faith and be proportionate; the data may only be processed 
for purposes indicated to the employee at the time of col-
lection, evident from the circumstances or provided for by 
law; and the employee must be aware of any data-gathering 
and its purpose as well as of the identity of the users of the 
data. Employees are in general entitled to get unlimited and 
unconditional access to all the data that has been collected 
in his or her regard. The employer must provide copies or 
similar written extracts of the respective data within 30 days 
and must not without justifiable reasons communicate sensi-
tive information such as personal opinions, information on 
health and on other intimate matters to third parties. 

The transfer of data abroad without the employee’s consent 
is not permitted if the transfer could seriously harm the per-
sonality rights of the employee concerned, which is espe-
cially the case if the foreign legislation cannot guarantee an 
appropriate level of protection. 

Employees are also to be informed about control measures. 
Means of control such as monitoring activities (surveillance, 
video, internet) are only permitted for the purpose of secu-
rity or to control the proper use of the business infrastruc-
ture and working time, but not to monitor the employee’s 
behaviour. They must be codified in internal regulations and 
these must be communicated to employees. The employee 
should refrain from using social media and other new com-
munication technologies in an excessive manner, while the 
employer may generally not control the content of the em-
ployee’s private use of the internet, or only within reason 
and under the same preconditions as the gathering of data 
in general. 

After the employment relationship has ended, all data con-
cerning the employee must usually be destroyed by the em-
ployer. Data may be retained under limited circumstances, 
eg, until it is certain that no dispute on the employment re-
lationship has evolved or the data will no longer be used for 
a job reference. 

5. Foreign workers

5.1 Limitations on use of foreign workers
Swiss labour law follows a dual system in granting foreigners 
access to the Swiss labour market. Citizens of the Member 
States of the EU (other than Croatia) and the European Free 
Trade Association (EU-27/EFTA nationals) are generally 
admitted to the market under the Bilateral Treaty on the 
Free Movement of Persons between the European Union 
and Switzerland of 21 June 1999 (the “Treaty on Free Move-
ment”), whereas more restrictive regulations apply to non-
EU/EFTA nationals. EU-27/EFTA nationals need to register 
with the communal authorities and apply for a residence 
permit to live and work in Switzerland. A separate work per-
mit is not required. If the foreign employee concludes an em-
ployment contract for less than one year, he or she is entitled 
to obtain a short-term residence permit for the duration of 
the employment agreement (short-term residence permit L), 
whereas an employment contract of more than one year or 
with an indefinite duration qualifies for a residence permit 
for five years (residence permit B). Both permits may be 
prolonged. Employment contracts with a duration of less 
than three months do not require a permit, but need to be 
reported to the competent cantonal authority. 

Since 1 June 2007, citizens of Germany, France, Austria, 
Italy, Spain, Portugal, the UK (after the withdrawal of the 
UK from the EU, these regulations most likely will, however, 
no longer apply to UK citizens), Ireland, Denmark, Sweden, 
Finland, Belgium, the Netherlands, Luxembourg, Greece, 
Cyprus, Malta, Norway, Iceland and Liechtenstein (EU-17 
and EFTA) benefit from the full free movement of persons 
according to the Treaty on Free Movement. For the more 
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recent members of the EU – ie, Poland, the Czech Republic, 
Slovakia, Hungary, Estonia, Latvia, Lithuania and Slovenia 
(EU-8) – the full right to free movement without any job 
market-related restrictions was effective as of 1 May 2011. 
For the newest members, Bulgaria and Romania (EU-2), the 
respective regulations applied as of 1 June 2016, but a spe-
cial safeguard clause to restrict the immigration from these 
countries in case of a massive increase (more than 10% in 
excess of the average for the previous three years) remains 
in force until 31 May 2019. The Treaty on Free Movement 
also applies to Croatia, which joined the EU in 2013. Full free 
movement of citizens of Croatia is expected to be in force as 
from 1 January 2024, whereas the special safeguard clause 
to restrict immigration from Croatia remains in force until 
31 December 2023. Until then, special restrictions generally 
apply to citizens of Croatia intending to work in Switzerland, 
especially that Swiss nationals and EU-27/EFTA nationals 
have priority in obtaining a job. Croatian nationals may only 
be granted a work permit, within the limitations of the quota 
system, if an employee from these countries cannot be found 
and provided the salary and working conditions are equal to 
domestic standards.

Cross-border workers are generally free to work in Switzer-
land, provided they obtain a so-called G-permit and return 
to their place of residence abroad at least once a week. 

Non-EU-27/EFTA nationals do not profit from the advan-
tages provided by the Treaty on Free Movement. They are 
only admitted to the Swiss labour market if their admission 
serves the economic interest of the country, if they are prop-
erly qualified for the job (ie, a degree from university or a 
similar institution and several years of professional experi-
ence), if they have suitable accommodation in Switzerland 
and only if no other Swiss or EU-27/EFTA national employ-
ee could be recruited for the respective job. Salary, social 
security contributions and the general terms of employment 
must be in accordance with the customary conditions in the 
respective region and business sector. Furthermore, a quota 
system applies, because only a limited number of permits 
are granted by the cantons every year to non-EU-27/EFTA 
nationals. 

In early 2014, however, the Swiss population approved a 
new legislation on a more limited access for foreigners to the 
Swiss labour market. According to the new Article 121a of 
the Swiss Federal Constitution, in professions, job sectors or 
regions, where the unemployment rate is above the average, 
the employers have to advertise vacant job positions with 
the regional job centre and invite selected job seekers who 
are registered with the job centre for interviews. Employers 
also have to inform the regional job centres about the results 
of the interviews. Additional measures may be taken by the 
government only if these measures are not successful. The 

respective implementing regulations are currently drafted 
and the entry in force is expected for the beginning of 2018.

5.2 Registration requirements
An EU-27/EFTA national must register with the communal 
authorities at his or her place of stay and has to apply for 
a B or L-residence permit before commencing his or her 
employment. 

Croatian citizens and non-EU-27/EFTA nationals must first 
obtain a work permit. Generally, the employer files the appli-
cation with the respective cantonal labour authority, which, 
after approval, forwards it to the cantonal or federal immi-
gration authority, respectively, for it to issue the work permit. 
Once the work permit is issued, the foreign employee must 
register with the communal authorities of the community 
where he or she plans to live and the employee is allowed to 
take up work in Switzerland. The procedure in detail may 
differ from canton to canton. 

6. Grounds for termination

6.1 is cause required
Every employment relationship may be terminated for cause 
with immediate effect, ie, without observing the contractual 
or statutory notice period. Cause is defined as any circum-
stance that renders it unacceptable to the party giving notice 
to continue the employment relationship in good faith even 
if only until the end of the notice period. Generally, only 
severe circumstances, such as committing a criminal offence 
against the employer or a material breach of the employment 
agreement, qualify as cause and courts apply a high standard 
in accepting cause.

Cause is required to terminate a fixed-term employment 
relationship. In the absence of cause, an employment rela-
tionship of this type cannot be terminated prior to the end 
of the agreed term.

No cause is ordinarily required to terminate an employment 
relationship of indefinite duration. By giving notice to the 
other party, the employer and employee may terminate an 
employment relationship of this type for any or no reason 
(including for poor performance). This rule is subject to the 
following exceptions: 

•	Notice of termination must not be given for abusive rea-
sons. A termination may be abusive if given on account 
of an attribute pertaining to the other party’s personality 
(discriminatory termination), because the other party ex-
ercises a constitutional right, solely to prevent claims under 
the employment relationship from accruing, because the 
other party asserts claims under the employment relation-
ship and in certain other exceptional cases.
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•	The employer must not terminate the employment rela-
tionship during certain blocking periods, eg, if the employ-
ee is unable to work due to illness or accident (a blocking 
period of up to 180 days depending on the length of ser-
vice), pregnancy (a blocking period during pregnancy and 
for a period of 16 weeks following birth) or public service. 

6.2 Layoffs
A fixed-term employment relationship ends without notice 
at the end of the agreed term. Notice is required to terminate 
an employment relationship of indefinite duration, both in 
the case of an ordinary termination and a termination for 
cause. Unless the employment agreement provides for a spe-
cific form, notice may be given orally or in writing and even 
implicitly. For evidence reasons, it is recommended to give 
notice in writing.

See 8.1 Required notice periods for details on the length of 
the notice period.

7. Procedures for implementing 
terminations
7.1 internal and appeal procedures
Other than this and other than respecting the notice re-
quirements, Swiss law does not require any internal appeal 
or other procedures for implementing the termination of an 
employment relationship. In particular, no third-party con-
sent is required to terminate the employment relationship. 
However, the terminated party may raise claims arising out 
of, or in connection with, the termination in regular court 
proceedings. For details on such claims, see 10.2 contrac-
tual wrongful dismissal claims.

An employee seeking compensation for abusive termina-
tion or discriminatory termination under the Federal Act 
on Gender Equality (“GEA”) must submit his or her objec-
tion to the notice of termination in writing by no later than 
the end of the notice period.

Specific procedures and consultation proceedings apply in 
case of mass dismissals.

8. notice Periods/Severance

8.1 Required notice periods
Unless an employment relationship is terminated for cause 
with immediate effect, termination requires the statutory or 
contractual notice period to be observed. The parties may 
agree on the length of the notice period in the employment 
agreement, subject to statutory rules on minimum length. If 
the parties do not provide for a notice period in the employ-
ment agreement, the statutory notice periods will apply. The 

notice period must as a matter of mandatory law be equal 
for the employer and employee. If an employment agreement 
provides for different notice periods, the longer period will 
apply to both parties.

By virtue of law, the employment relationship may be termi-
nated at one month’s notice during the first year of service, 
at two months’ notice in the second to the ninth year of 
service and at three months’ notice thereafter, in each case 
as per the end of a calendar month. These notice periods 
may be amended by written individual, standard or collec-
tive employment agreement, but they may be reduced to less 
than one month only by collective employment agreement 
and only for the first year of service. During the probation 
period, either party may terminate the agreement at any time 
by giving seven days’ notice. The probation period is consid-
ered to be the first month of an employment relationship, but 
it may be extended to up to three months.

Cause entitles each party to terminate the employment re-
lationship with immediate effect. However, the terminating 
party needs to invoke cause immediately, ie, normally within 
a period of a couple of days. Otherwise, the terminating par-
ty runs the risk of forfeiting its right to terminate for cause.

8.2 Required severance
Upon termination of the employment relationship, the em-
ployer must compensate the employee for any claims that 
have accrued until the end of the employment relationship. 
However, the employer is under no obligation to make a sev-
erance payment. Severance payments are sometimes made 
on a voluntary basis or to settle disputed claims arising out 
of the terminated employment relationship.

A rule on mandatory severance payments for employees 
who are more than 50 years of age and have worked for more 
than 20 years for the same employer has become practically 
obsolete. That is because employees fulfilling both these cri-
teria have become rare and payments made by the employer 
to the employee’s pension plan can regularly be deducted 
from the severance payments and the statutory employer 
contributions to the employee’s pension fund normally out-
weigh the amount of the severance payments.

9. termination agreements

9.1 Obtaining releases
Releases (“garden leave”) may generally be and are in certain 
industries regularly obtained in connection with termina-
tion agreements. An employer may even put an employee 
on release unilaterally. 

By way of a release, the employee is released from his or her 
duty to work during the notice period. All other contractual 
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and statutory obligations of the employee (eg, duty of loyalty 
or not to compete, etc) and the employer (eg, duty to pay the 
base salary and other salary components) remain in place 
until the end of the employment relationship.

9.2 enforceable releases
Under special circumstances, a “right to work” may exist that 
limits the employer’s right to put an employee on release, in 
particular for jobs that require employees to work continu-
ously to keep certain qualifications (eg, pilots, footballers, 
etc). In such a scenario, the release requires the employee’s 
consent. Otherwise, no particular statutory requirements for 
enforceable releases exist. 

Termination agreements may be problematic for several rea-
sons. First, if the termination agreement terminates the em-
ployment relationship as per a date that is before the expiry 
of the notice period, the employee may forfeit the right to 
receive salary until the expiration of the notice period. Fur-
ther, by agreeing to a termination as per a particular date, the 
employee may waive protective rights afforded to him or her 
by virtue of mandatory law, such as the right to be protected 
from termination during certain blocking periods (for de-
tails, see 6.1 is cause required?). Finally, the employee may 
not waive mandatory claims arising out of the employment 
relationship during the employment and within one month 
of the end of the employment.

In light of these facts, there is the risk that entering into a 
termination agreement may unduly disadvantage the em-
ployee’s interests. As a result, courts consider a termination 
agreement to be enforceable only if the employee has a rea-
sonable interest in the agreement taken as a whole. This may 
be the case, for example, if the employee’s waiver of salary or 
protective rights is compensated by a severance payment or 
if the employee wants to get out of the employment relation-
ship before the expiry of the notice period because he or she 
wants to start a new job. 

The Swiss Federal Supreme Court has suggested in several 
decisions that a termination agreement that is not in the 
employee’s reasonable interest may be null and void in its 
entirety.

10. employment Disputes

10.1 employment Discrimination claims
Swiss law knows neither a general prohibition against dis-
crimination in employment relationships nor a general 
principle of equal treatment of employees. However, the 
employer is under a duty to acknowledge and safeguard 
the employee’s personality rights. Courts and legal schol-
ars have concluded from this principle that an unjustified 
and arbitrary discrimination of an employee against other 

employees may violate that employee’s personality rights. 
Within that limited scope, employees are protected against 
any kind of discrimination, regardless of its basis (race, sex, 
pregnancy, age, nationality, religion, etc). The Swiss Federal 
Supreme Court has held that a (discriminatory) violation of 
the employee’s personality rights requires that the employee 
is treated worse than a multitude of other employees without 
objective reasons, which means that there is no protection 
against the (arbitrary) better treatment of an employee over 
others.

These general rules are subject to certain limitations: 

•	It is recognised that employers must not discriminate 
against single employees when issuing directives or grant-
ing voluntary employee benefits, such as severance pay-
ments or voluntary bonuses.

•	Courts have ruled that, depending on the age and years 
of service of an employee, the employer has a more pro-
nounced duty of care towards employees and a termina-
tion in violation of this duty has in exceptional cases been 
considered abusive. 

•	The Swiss Federal Act on Gender Equality GEA states that 
employees must not be discriminated against on the basis 
of their sex, marital status, family situation or pregnancy. 
This prohibition applies to all aspects of the employment 
relationship, in particular to hiring, allocation of duties, 
setting of working conditions, pay, promotion and dis-
missal.

•	The Swiss Federal Act on Equality of Persons with a Dis-
ability states that the federal government as employer takes 
every possible effort to afford disabled persons the same 
opportunities as everybody else. This Act is not applicable 
to private employers, however.

•	Finally, the Treaty on Free Movement provides for equal 
treatment of employees who are nationals of the other con-
tracting party. Such persons may not, by reason of their 
nationality, be treated differently than employees who are 
nationals of the other contracting party as regards condi-
tions of employment and working conditions, in particular 
as regards pay or dismissal.

10.2 contractual, wrongful Dismissal claims
A terminated employee may claim that the termination was 
abusive (for circumstances under which a termination may 
be abusive, see 6.1 is cause required?). An abusive termina-
tion is effective. However, the employer must pay monetary 
compensation to the employee. The court determines the 
amount of compensation taking into account all circum-
stances, but the compensation must not exceed an amount 
equivalent to six months’ salary for the employee. Claims 
for damages on other counts (eg, for breach of contract) are 
reserved. An employee seeking compensation for abusive 
termination must submit his or her objection to the notice 
of termination in writing by no later than the end of the no-
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tice period. The employee must then bring his or her claim 
for compensation to court within 180 days after the end of 
the employment relationship. Only in gender discrimina-
tion cases where the employer terminates the employment 
relationship without legitimate cause following a complaint 
of discrimination by the employee to a superior or the ini-
tiation of proceedings before a conciliation board or a court 
by the employee may the employee challenge the termina-
tion. Protection against dismissal applies for the duration 
of any complaints procedure at the place of work, and of 
any conciliation or court proceedings, and for six months 
thereafter. Further, the court may order the provisional re-
employment of the employee until termination of discrimi-
nation proceedings.

A termination of an employment relationship with immedi-
ate effect but without cause is effective. However, the em-
ployee is entitled to damages in the amount he or she would 
have earned had the employment relationship ended after 
the expiry of the required notice period (in case of agree-
ments of indefinite duration) or the term of the agreement 
(in case of fixed-term agreements). In addition, the court 
may order the employer to pay the employee an amount of 
compensation determined at the court’s discretion taking 
into account all the circumstances of the case. However, 
such a compensation must not exceed the equivalent of six 
months’ salary for the employee.

If the employer dismisses an employee with immediate effect 
with cause because of a breach of the employment agree-
ment by the employee, the employee is liable for any damage 
caused. In other cases of termination for cause, the court 
determines the financial consequences of the termination 
at its discretion, taking into account all the circumstances.

Notice of termination given by the employer during a block-
ing period (for details on such blocking periods, see 6.1 is 
cause required?) is null and void. If notice was given prior 
to the commencement of a blocking period but the notice 
period has not yet expired at the time an event occurs that 
triggers a blocking period, the notice period is suspended 
and resumes only after the blocking period has ended. In 
such a scenario, the duration of the employment relation-
ship and the employee’s right to receive his or her salary are 
prolonged.

10.3 Retaliation/whistleblower claims
Statutory protection for employees who complain about 
employer wrongdoing
Internal Complaints
Switzerland does not have statutory provisions on whistle-
blowing in general or on protection of whistle-blowers in 
particular and case law in that regard is scarce. In 2013, the 
Federal Council proposed a bill that contained procedural 
provisions on how employees may complain about employer 

wrongdoing and provided for limited protection for whistle-
blowers. The bill was rejected in Parliament in 2015. It is 
uncertain if and when an amended bill will be discussed 
and approved. 

Case law suggests that an employee has first to complain in-
ternally about employer wrongdoing. To inform authorities, 
regulators or even the public directly would normally be a 
violation of the employee’s duty of loyalty and secrecy, and 
not compliant with the principle of proportionality.

Courts have in some cases held that the termination of an 
employee who has complained about employer wrongdoing 
without violating his or her duty of loyalty was abusive. In 
addition, within the realm of the GEA, the termination of 
employment by an employer may be challenged if it takes 
place following a complaint of discrimination by the em-
ployee to a superior or the initiation of proceedings before a 
conciliation board or a court by the employee. In such a case, 
the court may order the provisional re-employment of the 
employee and eventually cancel the termination and order 
the definitive re-employment.

Complaints to Authorities/Regulators
Case law, legal scholars and the bill proposed by the Federal 
Council in 2013 (see above) take the position that an em-
ployee may approach authorities and regulators if, after the 
internal complaint, the employer did not take appropriate 
measures to assess and, if necessary, remedy the situation or 
in situations where the employee may in good faith assume 
that an internal complaint would not lead to such measures 
in the first place.

anonymous complaint procedure
An anonymous complaint procedure is permitted but not 
required.

11. Dispute Resolution

11.1 Judicial procedures
Specialised employment forums
Employment law disputes are dealt with at specialised em-
ployment forums as specified by cantonal procedural laws. 
The cantons are free to specify the competent court and its 
composition. If there is no labour court installed, an ordi-
nary district court is competent to hear employment-related 
claims. The panel consists of a sole judge or a panel of three.

In employment law disputes, mandatory conciliation pro-
ceedings take place before a conciliatory authority. In certain 
disputes based on the GEA, the conciliatory authority has to 
be composed of members representing both employers’ and 
employees’ organisations of the public and private sector, 
and be gender equal. The aim of such conciliation 
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proceedings is to find an amicable solution between the par-
ties. Most cases settle at this stage. 

Employment disputes related to discriminations pursuant 
to the GEA or with an amount in dispute below CHF30,000 
are governed by the principle that the courts, to a certain 
extent, have to establish the facts ex officio. This means that 
the judge may consider any facts that become known to him 
and that the judge has a duty to ask questions to prompt the 
parties to state the relevant facts and adduce the necessary 
evidence. The aim of “social civil proceedings” is therefore 
fulfilled, namely to protect the economically weaker party 
and accelerate the proceedings.

appeals procedure
At first, claims can only be brought at city or town levels 
with the local competent courts. A court of first instance’s 
decision can then be appealed to the appellate court of the 
canton (equivalent to a state). If the amount in dispute ex-
ceeds CHF15,000, and if this requirement is not met in cer-
tain exceptional circumstances, the appellate court’s decision 
may be appealed to the Swiss Federal Supreme Court. While 
the appellate courts of the cantons still have full jurisdiction 
to review the case on the merits, the Swiss Federal Supreme 
Court’s jurisdiction is limited.

class action claims
In Switzerland, no class action claims are available. They are 
considered to be foreign to its legal procedural system be-
cause any binding effect of a court decision upon a party that 
has not participated in the proceedings would violate such 
party’s right to be heard. 

Under the Swiss Civil Procedure Code (“CPC”), there are 
only very limited instruments by which several claimants 
may jointly file a claim, eg, when substantive law obliges par-
ties to the same legal relationship to file a claim jointly or if 
such parties can only be jointly sued (eg, heirs), or if parties 
for the sake of procedural efficiency decide to file a claim 
jointly. In the latter case, such joint filing is only permitted 
if the seized court has jurisdiction to hear each individual 
claim and if the same type of proceedings is applicable to all 
claims. In addition, an association of regional or national 
importance, which is mandated by its by-laws to maintain 
the interests of certain groups of persons, may file claims in 
its own name for a violation of the personality rights of such 
groups of persons (action for injunctive or declaratory relief, 
action for an order to end the violation). However, such an 
association may not file a damages claim. Reference shall be 
made to the provision in the GEA providing associations 
that promote gender equality or protect employees’ rights 
according to their by-laws with the right to file such a claim. 

In 2013, discussions were initiated by the Swiss Federal 
Council to revise the CPC to provide for measures of collec-

tive redress. The reform activities have faced strong opposi-
tion during the consultation process and have been deferred. 
It is expected that the first drafts of the new legislation will 
be published for consultation in 2017.

11.2 alternative dispute resolution
Pre-dispute arbitration procedures
Employment law disputes are qualified as claims relating 
to “financial interests” and are thus generally considered to 
be arbitrable under Swiss law, which holds true for inter-
national arbitrations with their seat in Switzerland. How-
ever, with regards to domestic arbitration, the Swiss Federal 
Supreme Court issued a heavily criticised decision in 2010 
concerning Swiss parties that had concluded an arbitration 
agreement in the employment contract that was governed 
by Swiss substantive law. The Supreme Court decided that 
because certain rights of an employee under mandatory pro-
visions of Swiss employment law or mandatory provisions 
of a collective employment agreement are not at the parties’ 
disposal (because the employee cannot waive such rights 
until one month after the termination of the employment 
relationship), such rights are not arbitrable. In a later deci-
sion of 2013, the Swiss Federal Supreme Court discussed the 
criticism but ultimately left open the question of whether it 
would reconsider its earlier findings. 

Thus, in a purely domestic setting with an employment con-
tract subject to Swiss substantive law, a pre-dispute arbitra-
tion procedures agreement concerning rights protected by 
mandatory provisions of Swiss employment law or manda-
tory provisions of a collective employment agreement will 
likely not be enforceable. The parties may, however, agree to 
settle such claims by arbitration after the one-month period 
upon the termination of the employment relationship has 
elapsed.

Mediation agreements
Agreements to mediate are considered binding and are thus 
enforceable in Switzerland. 

Parties may opt to mediate instead of going through the 
otherwise mandatory conciliation proceedings. The parties 
may still request a mediation to be conducted when court 
proceedings are already pending after a failure of the concili-
ation proceedings. Likewise, the court may at any time dur-
ing the court proceedings suggest mediation to the parties. 
Settlements reached in a mediation may be jointly submitted 
to the conciliation authority or the competent court for ap-
proval. Such approval then has the legally binding effects of 
a court decision and is in principle enforceable.

11.3 Damages or other relief
On the one hand, the consequences of gender discrimina-
tion are governed by the GEA. The scope of its application is 
limited to discriminations based on the sex of the employee, 



Law anD PRactice  SwitZeRLanD
Contributed by Homburger  Authors: Balz Gross, Gregor Bühler, Sergio Bortolani, Irène Suter-Sieber

15

namely discriminations on the basis of marital status, family 
situation or pregnancy. Pursuant to the GEA, an employee 
affected by discrimination may file a claim to:

•	prohibit or end any threatening discrimination;
•	order the offender to end an existing discrimination;
•	declare and find that a discrimination exists, and continues 

to have disturbing effects; or
•	order payment of the owed pay.

If the discrimination materialises in a refusal to employ the 
discriminated person, the aggrieved person solely has the 
right to claim damages but has no right to employment. Such 
person is entitled to compensation that is determined in 
light of all circumstances and the anticipated pay. However, 
such compensation may not exceed three monthly salaries. 

If the discrimination materialises in the termination of an 
employment relationship, the court may order the provision-
al re-employment of the employee until termination of the 
discrimination proceedings. for the compensation in such 
cases, see below.

On the other hand, if a discrimination affects other catego-
ries such as age or race, remedies are to be sought in ac-
cordance with the employment law provisions in the CO. 
The latter provides for the employer’s liability for damages 
arising out of a violation of the employer’s duty to protect the 
employee’s personality and for remedies in case of abusive 
termination respecting the notice period, or in case of an 
unjustified termination without notice. 

If an abusive termination of an employment relationship 
fulfils the criteria of a discriminatory termination under 
the GEA, the latter prevails. A cumulation of both compen-
sations is excluded. The same holds true in the case of an 
unjustified termination without notice fulfilling the criteria 
of a discriminatory termination. Equally, the compensation 
based on the GEA prevails and a cumulation of both com-
pensations is excluded.

Back pay
The term “back pay” is not a technical term used in Swiss 
employment law. If an employee is discharged for a discrimi-
natory reason, it must be distinguished between (i) a dis-
charge for a discriminatory reason covered by the GEA, (ii) 
an abusive termination under the CO for a discriminatory 
reason respecting the notice period and (iii) an unjustified 
termination without notice under the CO for a discrimina-
tory reason.

In the first case, the compensation in case of a discrimina-
tory termination of the employment relationship is to be 
determined by taking into account all circumstances and 
is calculated based on actual pay. Such compensation may 

not exceed an amount equivalent to six months’ salary for 
the employee. 

In the second case, the CO foresees that in case a termi-
nation of an employment relationship observes the notice 
period but is abusive – eg, because the termination is based 
on a quality inherent in the personality of the employee and 
if such quality is unrelated to the employment relationship 
and does not significantly impair the co-operation within 
the enterprise (typically race, age, religion or sexuality) – 
the employer is liable for damages that may not exceed an 
amount equivalent to six months’ salary for the employee. 
Claims for damages under different legal titles are reserved. 
However, given that the Swiss Federal Supreme Court has 
held that the compensation of a maximum of six months’ 
salary has a compensatory function, only in rare cases (eg, 
where a severe violation of personality rights occurs that is 
not based on the same facts as the abusive termination) will 
an additional claim for damages be successful.

Finally, the CO entitles an employee to claim compensation 
in case of an unjustified termination without notice. The 
employee may claim compensation for what he would have 
earned if the employment relationship had been terminated 
by observing the notice period or until the expiration of the 
fixed agreement period. The employer only has to compen-
sate the employee for any loss of earnings after this point 
if the employer has breached the contract or violated the 
personality of the employee in a way that is not already cov-
ered by the unjustified termination without notice. Damage 
that would have not – or not to the same extent – occurred 
in case of an ordinary termination of the employment rela-
tionship (eg, severance payment or lost gratifications) has to 
be compensated. However, the employee must permit a set-
off against the compensation for what he saved because of 
the termination of the employment relationship, or what he 
earned from other work, or what he has intentionally failed 
to earn. In addition, the court may award the employee an 
indemnity of a maximum amount of six months’ salary for 
the employee. If an unjustified dismissal without notice also 
qualifies as an abusive termination, the employer only owes 
the last-mentioned indemnity, which will be increased ac-
cordingly.

Front pay
As described above, there is no right of an employee to re-
instatement, neither in case of a discriminatory termination 
pursuant to the GEA, (except for provisional re-employment 
in gender discrimination cases), nor in the case of an abu-
sive termination, nor in the case of unjustified termination 
without notice pursuant to the CO. Thus, there is no sepa-
rate category of damages under the title of “front pay” under 
Swiss employment law.



SwitZeRLanD  Law anD PRactice
Contributed by Homburger Authors: Balz Gross, Gregor Bühler, Sergio Bortolani, Irène Suter-Sieber

16

emotional distress/compensatory damages
The GEA states that in case of discrimination, claims for 
damages for financial loss and pain and suffering as well as 
further contractual claims are reserved (see below on dam-
ages for a violation of personality rights).

In case of discrimination through sexual assault, the court 
may additionally award the aggrieved employee damages 
unless the employer proves that it installed the necessary 
measures aimed at preventing sexual assault that were ad-
equate and reasonably bearable by the employer. Such a 
compensation may not exceed an amount equivalent to six 
months’ salary for the employee.

In general, if a discrimination violates a person’s personal-
ity rights, Swiss law entitles the aggrieved person to claim 
compensatory damages, provided the severity of the viola-
tion justifies such compensation and that the violation has 
not been remedied otherwise. Instead of such compensatory 
damage or in addition to any such performance, the judge 
may award another form of compensation. However, as stat-
ed above, the jurisprudence of the Swiss Federal Supreme 
Court is reluctant to award additional damages under this 
title because the damages that may be claimed for abusive 
termination or unjustified termination without notice under 
the CO are deemed to be of a compensatory nature.

Punitive damages
Punitive damages are unknown to the Swiss legal system. 
In Switzerland, over-compensation is prohibited. In Swiss 
employment law, the thought of compensatory damages is 
encompassed in the compensations an employer has to pay 
in case of discriminatory or abusive terminations as well as 
in an unjustified termination without notice. However, in all 
these instances, the maximum amount of awardable dam-
ages is limited to an amount equivalent to six months’ salary 
for the employee.

Reinstatement damages
Because neither the CO nor the GEA provides for a right 
to reinstatement (except for provisional re-employment in 
gender discrimination cases), the term of “reinstatement 
damages” as such does not exist in Swiss law. Only during a 
pending complaints procedure for discrimination within the 
employer’s organisation and during any conciliation or court 
proceedings and for six months thereafter, an employee af-
fected by discrimination is protected against dismissal. How-
ever, the employee may opt not to continue in employment 
for the duration of the proceedings and instead may claim 
compensation in accordance with the rules applying to cases 
of abusive termination under the CO.

11.4 attorney’s fees
A prevailing employer can be awarded attorney’s fees based 
on the general principle in Swiss civil procedure law that the 

losing party has to bear the procedural costs including attor-
ney’s fees and court costs. The payment is calculated based 
on schedules and not based on actual fees paid. It would 
usually not cover actual costs for attorney’s fees. Even if an 
employee is entitled to legal aid in case of a lack of suffi-
cient financial resources and if there is a reasonable chance 
to succeed on the merits of the case, such legal aid does not 
relieve the employee to bear the party costs of the prevailing 
employer. 

Further, the losing party has to bear the court costs. How-
ever, in employment disputes with an amount in dispute not 
exceeding CHF30,000, no court costs will be charged, either 
for the conciliation or for the litigation proceedings. 

The court may deviate from the rule of cost allocation for 
attorney’s fees and court costs in special circumstances, eg, 
if an ordinary distribution seems unfair.

12. extraterritorial application of Law

12.1 application of domestic law outside the 
country
Whenever a Swiss court has jurisdiction to hear a claim filed 
by the employee or the employer, the law governing the em-
ployment agreement is determined by the Swiss Private In-
ternational Law Act (“PILA”). Thereunder, the parties are 
free to submit the employment contract to the law of the 
state in which the employee has his or her habitual residence 
or in which the employer has its place of business, domicile 
or habitual residence. If there is no choice of law, employ-
ment contracts are governed by the law of the state in which 
the employee habitually performs his or her work. If the em-
ployee habitually performs his or her work in several states, 
the employment contract is governed by the law of the state 
of the place of business or, in the absence of a place of busi-
ness, of the domicile or habitual residence of the employer.

In light of the above, the parties may choose Swiss substan-
tive law to apply if, eg, the employee habitually resides in 
Switzerland, but the employer and the employee’s place of 
work are located outside Switzerland. In the absence of any 
choice of law, Swiss substantive law may also apply to an 
employment contract concluded between non-Swiss parties 
if, eg, the employee habitually works in Switzerland. Thus, 
domestic Swiss substantive law can have effects outside Swit-
zerland.

However, the PILA restricts the application of the referred 
applicable laws by stating that the PILA is subject to those 
mandatory provisions of Swiss law, which, by reason of their 
special aim, are applicable regardless of the law referred to 
by the Act. One example is the mandatory provisions of col-
lective agreements that have been declared to apply univer-
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sally. These provisions prevail over any referred applicable 
law or any parties’ choice of law. As such, a Swiss court will 
applySwiss collective or public employment law even if a 
foreign law is applicable to the employment agreement. 

Conversely, if legitimate interests of a party that are clearly 
preponderant according to the Swiss conception of law so 
require, mandatory provisions of a law other than the one 
referred to by the PILA may be taken into consideration, 
provided that the situation dealt with has a close connection 
with such other law. Therefore, the Swiss courts may also 
acknowledge extraterritorial effects of foreign laws. 
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