
What happens if the employee does not consent to short-
time work?  Short-time work compensation is a crucial component of the governmental COVID-19 rescue 

package for Swiss economy. The Swiss Federal Council in this context has recently enacted several formal facilitations 

and expanded the circle of entitled employees. Nevertheless, the requirement of obtaining the employees’ consent to 

short-time work remains central in several aspects.
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The Employee's Consent as a Prerequi-
site for Short-Time Work Compensation

Short-time work compensation («SWC») 
covers 80% of the creditable loss of ear-
nings. The income constituting the basis 
of this calculation is limited to CHF 12,350 
per month. According to an emergency 
ordinance enacted by the Swiss Federal 
Counsel due to COVID-19 also «employer-
like employees» (such as members of the 
highest decision-making board) are 
entitled to SWC. However, the fixed sum 
to partly compensate their loss of income 
amounts to only CHF 3,340 per month. 
For employees in the high-wage segment 
these restrictions result in a waiver of a 
major part of their earnings. 

For SWC to be granted the employee con-
cerned has to consent to short-time 
work. If the employee does not accept 
short-time work, the employer is gene-
rally obligated to continue to «pay him/
her according to the employment con-
tract». The question of the consequences 
to the employer's obligation to continue to 
pay wages of an employee not agreeing 
to short-time work has not yet been clari-
fied by the Swiss Supreme Court. If this 
were to lead to employer default, this 
would have major impacts for the latter. 
The employer would then have to conti-
nue to pay the full previous wage without 
being compensated by the unemploy-
ment insurance fund at all. The employee 
for his/her part would still have to do no 
work or only reduced work. Since it is 
generally employees with high or very 
high incomes who have a monetary inte-
rest in rejecting short-time work, the lack 
of approval may lead to the insolvency of 
the employer. This result would be con-
trary to the purpose of SWC since the 

explicit aim of this governmental renu-
meration is to avoid bankruptcy and the 
corresponding loss of jobs for all staff.

Legal Principles about Obligation of 
Employer to Carry on Paying Wages 

The employment contract is characte-
rized by an exchange of work and pay. If 
no work is performed, the wage is gene-
rally not owed. However, the legislator 
has intervened and the employee in cer-
tain exceptional cases is still entitled to 
his/her salary, e.g. when he/she is ill. A 
further exception is the employer's 
default according to art. 324 para. 1 of 
the Swiss Code of Obligations («CO»). If 
the employer is, due to its own fault, no 
longer able to offer the employee work or 
if for another reason that lies within the 
risk sphere of the employer work cannot 
be performed, the employee is exempt 
from the performance of the duty but still 
receives his or her wage. The extent of 
the employer's risk sphere has not yet 
been conclusively clarified. 

It is generally uncontroversial that the 
operational and economic risks form part 
of the risk sphere of the employer and, 
consequently, the employer is obliged to 
continue to pay wages:

 –  The operational risk includes e.g. 
lack of personnel, lack of raw mate-
rials, heating failure or withdrawal of 
permits;

 –  The economic risk includes e.g. a 
lack of demand or an unprofitable 
production. 

The employer must expect such risks. 
They have in common that they are all 
market-related or caused by third parties 

To counteract the extensive economic consequences of events such as the corona pande-

mic, Switzerland adopted the instrument of short-time work compensation. In principle, 

the unemployment insurance fund compensates 80% (of a maximum of CHF 148,200 p.a.) 

of the loss of earnings in the event of short-time work. In order for a company to be gran-

ted these state benefits, the consent to short-time work of the employees affected is 

required. In practice, the question arises what it means in regard to the employer's obliga-

tion to continue to pay wages if an employee does not agree with short-time work.
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for whom the employer is responsible 
(e.g. auxiliaries, employees). 

The allocation of the third risk group 
«coincidence and force majeure» is less 
clear. Not every risk which is not within 
the sphere of the employee can automati-
cally be imposed on the employer; this 
conclusion would not meet the regulatory 
purpose of art. 324 CO. Thus, there must 
be an area that belongs neither to the 
employee's risk sphere nor to that of the 
employer and in which both parties are 
therefore exempted from their contractu-
al obligations. There are juridical authors 
who – rightly – distinguish according to 
whether an event affects an employer 
rather specifically (e.g. the destruction of 
a factory by a landslide or a power failure 
in a city district) or whether a large num-
ber of employers are affected more or 
less equally. The latter is the case when 
countries impose import or supply boy-
cotts on other states, in the event of lar-
ge-scale political unrests and, last but 
not least, in the event of natural disasters 
and epidemics affecting entire regions. 

In our view, it is out of question that the 
corona pandemic is an event that must be 
allocated within this second category. 

With very few exceptions, the countless 
plant shutdowns currently taking place 
can all be attributed to the corona pande-
mic. Would the contractual obligations be 
evaluated only under this aspect, no 
employer would have to continue to pay 
wages. This result is not convincing, 
which is why a further distinction must 
be made: The loss of working hours in 
some cases can be led back directly to a 
decision taken by the employer. For 
example, if an industrial company closes 
its doors (without being legally obliged to 
do so) because an employee has tested 
positive for COVID-19 and the employer 
therefore fears that other employees 
could be infected. On the other hand, a 
fitness center has no choice but to tem-
porarily close the business if the authori-
ties have ordered to do so. 

therefore cease operations, the latter is 
not obliged to continue to pay wages. The 
same must apply to a luxury watch store 
where (before the authorities had closed 
the business) the walk-in customers 
were completely absent due to the conse-
quences of COVID-19. Here, too, a risk 
occurs that is indirectly attributable to 
the pandemic. It cannot be allocated 
within the risk sphere of the watch busi-
ness and the latter has no choice but to 
temporarily cease operations. However, it 
must be noted that in particular the State 
Secretariat for Economic Affairs 
(«SECO») takes a different view and it is 
thus at this point not foreseeable how a 
court would decide in a lawsuit on the 
obligation to continue to pay wages. In its 
recommendations, SECO also points out 
that the employee may be obliged under 
certain circumstances to make up for lost 
working hours after the crisis because of 
his/her duty of loyalty. This obligation to 
make up for lost working hours (which in 
any case might be difficult to implement 
in practice) is of course not applicable 
where the employer is not obliged to con-
tinue to pay wages.

In those cases, in which the employer is 
not obliged to continue to pay wages any-
way, the employee's refusal to agree to 
short-time work (apart from forfeiting 
his/her own entitlement to SWC) has no 
effect. This result is convincing because, 
in practice, it is mostly employees in the 
high-wage segment who will consider 
refusing consent. If the risk that has 
occurred cannot reasonably be attributed 
to the employer's sphere and if the 
employers have no room for taking their 
own decisions, it would be unacceptable 
if high-earners could drive the employer 
into economic ruin by refusing to give 
their consent. This would severely affect 
all employees, including those who are 
paid much less, and would be diametri-
cally opposed to the aim of the SWC.

Obligation to Continue to Pay Wages if 
the Employer Has Room for Maneuver

If the employer (at least in theory) is free 
to maneuver and to weigh up the risks of 
the various scenarios independently, the 
loss of working hours must be assigned 
to the employer's risk sphere. The «non-
acceptance» of the work offered by the 
employee based on the employer's auto-
nomous decision constitutes a default of 
acceptance, despite most difficult cir-
cumstances. Art. 324 para. 1 CO hence 
remains applicable and the employee is 
entitled to full continuation of salary pay-
ment by the employer. 

Therefore, the employee has the right to 
choose whether to consent to short-time 
work and, if the authorities grant the 
SWC, thus to waive a part of the salary, or 
whether to insist on the employer's obli-
gation to continue to pay the salary, thus 
accepting the risk of the employer’s insol-
vency or of his/her own dismissal. If the 
employee refuses to accept short-time 
work, the employer must continue to pay 
the contractually agreed wage in full. 

No Obligation to Continue to Pay Wages 
in Case of Lack of Room for Maneuver

If the employer has no influence on the 
closure of the business or if the continua-
tion of the business would be economic-
ally utterly pointless, the refusal to 
accept work is from an objective point of 
view justified and there is no default situ-
ation. The exception of art. 324 CO does 
not apply here, as this case can no longer 
be allocated in any risk sphere. Rather, 
the general principle «no work, no pay» 
applies. 

According to the view represented here, 
this must apply irrespective of the imme-
diate reason for the business closure and 
the length of the causal chain of events. If 
the foreign manufacturer ceases produc-
tion due to coronavirus, the supplier is no 
longer able to supply the Swiss retail tra-
ding and an individual retailer must 
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Dismissal after Refusal of Consent to 
Short-Time Work 

If the employer gives ordinary notice to 
an employee because of his/her refusal 
to accept short-time work, this cannot be 
considered as a retaliatory termination 
(case of abusive dismissal) because the 
main aim of the SWC is precisely to avoid 
dismissals. If the employees refuse to 
give their consent to short-time work, 
they themselves prevent the purpose of 
SWC. This applies regardless of whether 
the employer bears the wage risk or not. 

Conclusion

If the employer has no room for maneu-
ver regarding the decision whether to 
close the business due to the coronavirus 
or not , i.e. if the business is shut down by 
order of the authorities or if the loss of 
working hours is objectively unavoidable, 
the prevention of work cannot be alloca-
ted within the risk sphere of neither the 
employer nor the employee and there is 
no obligation to continue to pay wages for 
the corresponding period. If employees 
do not agree to short-time work in this 
case, they have no claim to continuation 
of payment of wages. Only if the loss of 
work is due to an autonomous decision of 
the employer, i.e. if the employer theoreti-
cally still has a choice, the employer must 
bear the risk of salary payments. In this 
case, the full wage is owed if an emplo-
yee does not consent to short-time work. 
In both cases, the employer has the opti-
on of an ordinary termination, which does 
not qualify as abusive. 

Employment News reports on current issues and recent 

developments in Swiss labor law. These comments are not 

intended to provide legal advice. Before taking action or 

relying on the comments and the information given, 

addressees of this Newsletter should seek specific advice 

on the matters which concern them. 
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