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Reimbursement of expenses for mandatory working
from home
In order to reduce the currently high number of COVID-19 cases, mandatory working from home was reintroduced in Switzerland on 20 December 2021. Although mandatory working from home is not new as a measure to combat the pandemic,
the question of whether or not employers must pay for the expenses associated with working from home (share of rent,
internet, electricity, etc.) has arisen again as a result of changes in the legal basis.
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Do employers have to pay for expenses
associated with working from home?
The current version of the COVID-19 Special Situation Ordinance is silent on the issue
of reimbursement of expenses incurred during mandatory working from home. This
is in contrast to the previous versions which explicitly stated that employers do not
have to finance the expenses of employees working from home. This change gives
rise to legal discussions. What applies now?
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When do employers have to reimburse
expenses?
The Swiss Code of Obligations (CO) stipulates that employers must reimburse
employees for all expenses necessarily
incurred in the performance of the work
(Article 327a(1) CO). This is a relatively
binding norm, i.e. the parties may not
deviate from this legal regulation to the
disadvantage of employees by means of
an agreement. The reimbursement of
expenses may however be paid as a
lump sum (e.g. by means of lump-sum
expenses). Any agreements whereby
employees have to bear all or part of
such necessary expenses are null and
void (Article 327a(3) CO). Overall, there is
very limited contractual freedom in the
reimbursement of expenses. This is relevant in connection with working from
home as expenses are also incurred
there. For example, an internet connection is needed when working from home
and higher electricity and water costs
are incurred. Furthermore, space is
required in the employee’s flat for working from home, which can be quantified
as a share of the rent. Whether these
expenses are to be borne by employers
depends on whether these expenses are
actually necessary. Expenses are to be
distinguished from work tools and materials (e.g. laptop, printer, paper, etc.)
since the legislator has not provided for
any restrictions on contractual freedom
for work tools and materials (Article 327 CO). For example, the parties can
agree that employees provide their own
work tools and materials and are compensated accordingly (keyword: "Bring
Your Own Device") or receive no separate

compensation at all. Unless otherwise
provided by agreement or custom,
employers must provide employees with
the tools and materials that the work
requires (Article 327(1) CO).
When are expenses for working from
home necessary?
If employers provide a permanent and
suitable workplace, usually in their offices, the expenses for working from home
are not necessary expenses. This is
because employees have the opportunity
to come to the office and work there. In
such a constellation, working from home
is often more of an incentive for
increased flexibility and compatibility of
work and family for employees. The situation is different if the parties agree that
the employee will only work from home
and the employer does not provide a
workplace. In this case, the employer
must reimburse these expenses, as they
necessarily arise in connection with the
performance of the work. These expenses (share of rent, electricity, internet
costs, etc.) can be compensated by an
appropriate lump sum for working from
home. However, a written agreement (i.e.
a signed agreement such as an individual
employment contract) is required for the
lump-sum reimbursement of expenses
or the possibility of lump-sum reimbursement is regulated in a collective
employment contract (Article 327a(2) CO).
Reimbursement of expenses in case of
mandatory working from home due to a
pandemic?
As working from home appeared to be a
suitable measure to combat the virus,
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the reimbursement of expenses was the
subject of legal and political discussions.
In summary, it was argued that “working
from home due to Corona” was only situational and temporary and that employers did not have to finance these expenses for working from home, even if
employees incurred de facto additional
costs. In the predecessor version of the
COVID-19 Special Situation Ordinance
(until 26 June 2021), Article 10(3) explicitly stated that employers did not have to
reimburse employees for expenses as a
result of mandatory working from home.
The regulation on the reimbursement of
expenses could be found for the first
time in the version of 18 January 2021,
i.e. at the same time as the last state-imposed mandatory working from home.
This clarification was intended to eliminate the legal uncertainty about the
reimbursement of expenses, which had
been looming since the beginning of the
pandemic.
Surprisingly, the COVID-19 Ordinance has
been silent on the subject of reimbursement of expenses since 26 June 2021,
even though mandatory working
from home was reintroduced on
20 December 2021 and an explicit
regulation would have been appropriate
in view of Article 327a CO. The sentence
at the time concerning the reimbursement of expenses was dropped without
replacement.
This is in contrast to the regulation for
working from home for particularly vulnerable employees. For this group of
persons, the issue of reimbursement of
expenses was addressed in Article 27a(1)
COVID-19 Ordinance 3, with the indication
that no reimbursement of expenses is to
be paid by employers if employees are
not to appear for work on site due to
medically indicated reasons.
Editorial error or deliberate
amendment?
The subject of legal discussions is now
whether the lack of a reference to the
reimbursement of expenses in the cur-

rently valid version is an editorial oversight or whether the silence should be
interpreted as meaning that employers
have to reimburse expenses. The problem is further accentuated by the fact
that the legislator has denied the reimbursement of expenses for particularly
vulnerable employees and has included
this in the wording of the Ordinance.
Some people now take the view that the
current mandatory working from home
differs from earlier working from home
episodes since mandatory working from
home now counts as a risk that employers and employees must reckon with and
employees also take appropriate precautions. This can be seen, for example, in
the fact that employees rent larger flats.
Since mandatory working from home is
no longer an unforeseeable event, it
could be well argued that the legislator
wanted to transfer the expenses to
employers. The authors of this article are
however of the opinion that the deletion
of the provision on the reimbursement of
expenses was probably done hastily and
without evaluating the consequences.
The reference was deleted in June 2021
at a time when mandatory working from
home no longer applied and working in
the office was possible under appropriate protective measures. With the reintroduction of mandatory working from
home on 20 December 2021, the reference was possibly forgotten, although a
reference in the Ordinance on the financing of expenses would have been welcomed. However, even the silence of the
legislator does not change the legal
assessment according to the view represented here. The contractual place of
work remains fundamentally unchanged
even during temporary mandatory working from home (e.g. at employers’ headquarters) and employers also provide a
workplace. Reimbursement of expenses
is only owed if the parties agree, for
example, that the place of work at home
is at employees’ place of residence and it
is therefore unnecessary for employers
to set up workstations in the office.
Although employees cannot currently
use their workplace in the office, manda-

tory working from home is a temporary
state measure that is outside the contractual agreements of the parties. The
lack of possibility to use the workplace in
the office is due to objective reasons that
neither employers nor employees have
caused. The financial consequences
associated with working from home
should therefore not be passed on to
employers as mandatory working from
home does not fall within the pure risk of
employers. Swiss labour law has a similar provision in the context of continued
payment of wages (Article 324a CO). If
every pandemic-related measure that
prevents employees from actually using
the workplace due to a state act leads to
reimbursement of expenses at employers’ expense, then it would be logical to
also reimburse expenses for working
from home for the duration of isolation
and quarantine, which would also be
questionable (provided, of course, that
there is no incapacity to work and the
activity can be carried out entirely at
home). Furthermore, with regard to the
regulation of particularly vulnerable
employees, it makes little sense if these
persons do not receive any compensation, while persons without risk factors
are entitled to compensation from
employers.
Conclusion and recommendation for
action
Finally, it is up to a judicial assessment
how the silence of the legislator on the
reimbursement of expenses is to be
evaluated. However, there are very good
arguments against an obligation on the
part of employers. In any case, regardless of the situation caused by COVID-19,
employers should issue a working from
home policy so that employees are
informed about their obligations while
working from home. In particular, regulations on working hours, data protection
and confidentiality as well as health protection should be included in such working from home policy. Furthermore, special risks for cross-border commuters
must be evaluated. If employers wish to
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provide financial benefits for their
employees in the event of increased
working from home, it must also be stated in the working from home policy that
these are voluntary benefits and not
compensation for a contractual obligation.

Employment News reports on current issues and recent
developments in Swiss labor law. These comments are not
intended to provide legal advice. Before taking action or
relying on the comments and the information given,
addressees of this Newsletter should seek specific advice
on the matters which concern them.
© Walder Wyss Ltd., Zurich, 2022

3

Employment News No. 64 January 2022

Contact persons

Ueli Sommer
Partner, Zurich

Philippe Nordmann
Partner, Basel

Irène Suter-Sieber
Partner, Zurich

Davide Jermini
Partner, Lugano

Phone +41 58 658 55 16
ueli.sommer@walderwyss.com

Phone +41 58 658 14 50
philippe.nordmann@walderwyss.com

Phone +41 58 658 56 60
irene.suter@walderwyss.com

Phone +41 58 658 44 02
davide.jermini@walderwyss.com

Olivier Sigg
Partner, Geneva

Stefano Fornara
Partner, Lugano

Daniel Staffelbach
Partner, Zurich

Maurice Courvoisier
Partner, Basel

Phone +41 58 658 30 20
olivier.sigg@walderwyss.com

Phone +41 58 658 44 23
stefano.fornara@walderwyss.com

Phone +41 58 658 56 50
daniel.staffelbach@walderwyss.com

Phone +41 58 658 14 52
maurice.courvoisier@walderwyss.com

Simone Wetzstein
Partner, Zurich

Davide Cerutti
Counsel, Lugano

Christoph Stutz
Counsel, Zurich

Laura Luongo
Counsel, Geneva

Phone +41 58 658 56 54
simone.wetzstein@walderwyss.com

Phone +41 58 658 44 22
davide.cerutti@walderwyss.com

Phone +41 58 658 56 57
christoph.stutz@walderwyss.com

Phone +41 58 658 30 21
laura.luongo@walderwyss.com

Alex Domeniconi
Managing Associate, Lugano

Jonas Knechtli
Managing Associate, Basel

Fabian Looser
Managing Associate, Basel

Yannik A. Moser
Managing Associate, Basel

Phone +41 58 658 44 06
alex.domeniconi@walderwyss.com

Phone +41 58 658 14 82
jonas.knechtli@walderwyss.com

Phone +41 58 658 14 61
fabian.looser@walderwyss.com

Phone +41 58 658 14 85
yannik.moser@walderwyss.com

4

Employment News No. 64 January 2022

Contact persons

Flora V. Palovics
Senior Associate, Lausanne

Christoph Burckhardt
Associate, Basel

Valentina Eichin
Associate, Zurich

Gustaf Heintz
Associate, Zurich

Phone +41 58 658 83 79
flora.palovics@walderwyss.com

Phone +41 58 658 14 34
christoph.burckhardt@walderwyss.com

Phone +41 58 658 52 76
valentina.eichin@walderwyss.com

Phone +41 58 658 57 30
gustaf.heintz@walderwyss.com

Nadja D. Leuthardt
Associate, Basel

Angelina Pellegrini
Associate, Zurich

Céline Squaratti
Associate, Zurich

Stephanie Wichmann
Associate, Zurich

Phone +41 58 658 14 62
nadja.leuthardt@walderwyss.com

Phone +41 58 658 58 68
angelina.pellegrini@walderwyss.com

Phone +41 58 658 30 23
celine.squaratti@walderwyss.com

Phone +41 58 658 52 42
stephanie.wichmann@walderwyss.com

Chiara Wirz
Associate, Zurich
Phone +41 58 658 52 46
chiara.wirz@walderwyss.com

5

